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® Sheroda Jorgina Novis, “Strategy on the Hostile Takeover Front Directors : Walking
The Fiduciary Tightrope in the face of a hostile bid,” Degree of Master of Laws, University
of Cape Town. p.41. (Retrieved December 16, 2008, fromhttp://Lawspace.Law.act.ac.za
8080/dspace/bitsream/2165/333/1/NVSSHEOOL jpcif)

" Fdnfaansidaulunanudnnindiazesn (New York Stock Exchange) iaw
ﬁ?quﬁa&*fmwﬁmmLﬁﬂuium‘?ﬁ;mmLm‘f Harold S. Bloomenthal, Holme Roberts and
Owen, Securities Law Handhbook., 1997 Edition, pp.1303-1304,
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q

® RMBCA 5 6.31 (a) A corporation may acquire its own shares, and shares so
acquired constitute authorized but unissued shares.

WAAIN NOUNELTENFULLILITR9aUTT21TN0 ”mmjﬁiﬁﬁuﬁu?ﬁw%@ﬁuﬂgiummuz
Thufunenda (Treasury Shares) Tneee luanmssiinaddlieannauasdelildgnanian dlelside
Inrfusenaneenaiewde avkienaiuiluesdlszn eanaziudsneiuRuiTunald usiimn
m@ﬁqﬁ:umﬂﬁq@@ﬂmﬂmﬂmummlﬁlﬂﬂdfmmwﬁu%?u%ﬁlumuLmuﬁ'ﬂﬁu LT WS99

A& (Andaun Faluan, (2550). nguansdnsousirafudiunaz 3 lassnissnsuazianans

dsznaunizaau AslRA1ans awanandusssudans, w2 /1)

? RMBCA s 6.31(b) If the articles of incorporation prohibit the reissue of the
acquired shares, the number of authorized shares is reduced by the number of shares
acquired.

" RMBCA § 7.21 (b) Absent special circumstances, the shares of a corporation
are not entitled to vote if they are owned, directly or indirectly....

"' RMBCA g 1.40(6) “Distribution” means a direct or indirect transfer of money or
other property (except its own shares) or incurrence of indebtedness by a corporation to
or for the benefit of its shareholders in respect of any of its shares. A distribution may be
in the form of a declaration or payment of a dividend; a purchase, redemption, or other
acquisition of shares; a distribution of indebtedness; or otherwise.
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Creditors) sins
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RMBCA 5 6.40 (c) No distribution may be made if, after giving it effect;

(1) the corporation would not be able to pay its debts as they become
due in the usual course of business; or

(2) the corporation’s total assets would be less than the sum of its total
liabilities plus (unless the articles of incorporation permit otherwise) the amount that
would be needed, if the corporation were to be dissolved at the time of the distribution,
to satisfy the preferential rights upon dissolution of shareholders whose preferential
rights are superior to those receiving the distribution.

2 RMBCA § 6.40 (d) The board of directors may base a determination that a
distribution is not prohibited under subsection (c) either on financial statements
prepared on the basis of accounting practices and principles that are reasonable in the
circumstances or on a fair valuation or other method that is reasonable in the
circumstances.

¥ RMBCA § 6.40 (¢) the effect of a distribution under subsection (c) is measured:

(1) in the case of distribution by purchase, redemption, or other acquisition of
the corporation's shares, as of the earlier of (i) the date money or other property is
transferred or debt incurred by the corporation or (ii) the date the shareholder ceases to
be a shareholder with respect to the acquired shares;

(2) in the case of any other distribution of indebtedness, as of the date the
indebtedness is distributed.
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1.2.2 ngwanauFsimaasgiaaiwad (Delaware General Corporation Law)
malinguunanaiginauss (Delaware General Corporation Law: DGCL)
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" Richard A. Booth. (November 2005). Capital Requirement in United States
Corporation Law. pp.10 - 21. (Retrieved April 2, 2009 From papers.ssm.com/sol3/paper.cfm?
abstract id=864685)

" Ibid., p.17.

' RMBCA s 8.33 (a) A director who votes for or assents to a distribution in
excess of what may be authorized and made pursuant to section 6.40(a) or 14.09(a) is
personally liable to the corporation for the amount of the distribution that exceeds what
could have been distributed without violating section 6.40(a) .....

(c) A proceeding to enforce: (1) the liability of a director under subsection (a) is
barred unless it is commenced within two years after the date (i) on which the effect of
the distribution was measured under section 6.40(e) or (g), (ii) as of which the violation
of section 6.40(a) occurred as the consequence of disregard of a restriction in the
articles of incorporation

' http://delcode.delaware.govtitle8/c00L/index.shtml (Last Updated: April 09
2009)
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8 DGCL § 160 (a) Every corporation may purchase, redeem, receive, take or
otherwise acquire, own and hold, sell, lend, exchange, transfer or otherwise dispose of,
pledge, use and otherwise deal in and with its own shares;.......

¥ DGCL 5 160 (a) (1) Purchase or redeem its own shares of capital stock for
cash or other property when the capital of the corporation is impaired or when such
purchase or redemption would cause any impairment of the capital of the
corporation.......

% DGCL s 160 (b) Nothing in this section limits or affects a corporation's right to
resell any of its shares theretofore purchased or redeemed out of surplus and which
have not been retired, for such consideration as shall be fixed by the board of directors

L DGCL s 160 (c) Shares of its own capital stock belonging to the corporation
or to another corporation, if a majority of the shares entitled to vote in the election of
directors of such other corporation is held, directly or indirectly, by the corporation, shall
neither be entitied to vote nor be counted for quorum purposes. Nothing in this section
shall be construed as limiting the right of any corporation to vote stock, including but not
limited to its own stock, held by it in a fiduciary capacity.

2 DGCL § 154 The excess, if any, at any given time, of the net assets of the
corporation over the amount so determined to be capital shall be surplus. Net assets
means the amount by which total assets exceed total liabilities. Capital and surplus are
not liabilities for this purpose.
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% Funds available = Total assets - Total liabilities - Par value of issued stock cited
in Donald A. Loft. (n.d.). Wrongful Corporate Cash Distributions Under Delaware and Georgia.
(Retrieved January 28, 2009 from http://www.mmmlaw.com/articles/article_347.pdf

#Richard A. Booth, Supra Note 14, pp. 19-20.
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5 quladnerseazduaiiaialéa Donald A. Loft Donald A. Loft Wrongful
Corporate Cash Distributions Under Delaware and Georgia, p.24. (Retrieved January

28, 2009, from http:/www.mmmlaw.com/articles/article 347.pd

2 1 =3 @ 1 ' [ [ I ] o a H
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A

Profit) nanafe finlsresSunuizesalsminiu uildsmutennlsfifiaainnisiisnanindau

019999913 ENNgelu (F19lu Tano Saunns. (2545). AreBunsngusnaunsuazwidiasd
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“'DGCL § 174 “Liability of directors for unlawful payment of dividend or unlawful
stock purchase or redemption; exoneration from liability; contribution among directors;
subrogation.

() In case of any willful or negligent violation of g 160 or 173 of this title, the
directors under whose administration the same may happen shall be jointly and
severally liable, at any time within 6 years after paying such unlawful dividend or after
such unlawful stock purchase or redemption, to the corporation, and to its creditors in
the event of its dissolution or insolvency, to the full amount of the dividend unlawfully
paid, or to the full amount unlawfully paid for the purchase or redemption of the
corporation’s stock, with interest from the time such liability accrued. Any director who
may have been absent when the same was done, or who may have dissented from the
act or resolution by which the same was done, may be exonerated from such liability by
causing his or her dissent to be entered on the books containing the minutes of the
proceedings of the directors at the time the same was done, or immediately after such
director has notice of the same.

(b) Any director against whom a claim is successfully asserted under this
section shall be entitled to contribution from the other directors who voted for or
concurred in the unlawful dividend, stock purchase or stock redemption.
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(c) Any director against whom a claim is successfully asserted under this
section shall be entitled, to the extent of the amount paid by such director as a result of
such claim, to be subrogated to the rights of the corporation against stockholders who
received the dividend on, or assets for the sale or redemption of, their stock with
knowledge of facts indicating that such dividend, stock purchase or redemption was
unlawful under this chapter, in proportion to the amounts received by such stockholders
respectively.”
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Rule 13e-1* Anuunsufimzeduinluszudeiviimgnin Aauede
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(1) sfiauazanuauiuinidimazdan

(2) MeteupravitalsziNNyARATILTIMAZINNs TR LA

(3) mna7amanm (The Exchange) w3a Inter-Dealer Quotation

System AiaznnsTiapu

% Rule 13e-1 “An issuer that has received notice that it is the subject of a tender
offer made under Section 14(d)(1) of the Act, that has commenced under Rule 14d-2
must not purchase any of its equity securities during the tender offer unless the issuer
first;

a. Files a statement with the Commission containing the following information:

1. The title and number of securities to be purchased;

2. The names of the persons or classes of persons from whom the issuer
will purchase the securities;

3. The name of any exchange, inter-dealer quotation system or any other
market on or through which the securities will be purchased;

4. The purpose of the purchase;

5. Whether the issuer will retire the securities, hold the securities in its
treasury, or dispose of the securities. If the issuer intends to dispose of the securities,
describe how it intends to do so; and

6. The source and amount of funds or other consideration to be used to
make the purchase. If the issuer borrows any funds or other consideration to make the
purchase or enters any agreement for the purpose of acquiring, holding, or trading the
securities, describe the transaction and agreement and identify the parties; and

b. Pays the fee required by Rule 0-11 when it files the initial statement.

c. This section does not apply to periodic repurchases in connection with an
employee benefit plan or other similar plan of the issuer so long as the purchases are
made in the ordinary course and not in response to the tender offer.”
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1. @p Cheff v. Mathes™
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199 A.2d 548 (Del. Ch. 1964) Citing by Harold, S. Bloomenthal and Holme
Roberts & Owen. (1997), supra note 7, p. 348.
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2. aa Unocal v. Mesa Petroleum™

% ANALINNATIIBIAUTFRLNTAN LTIUIN miﬁwumLﬂ?}lﬂum@:miﬂmiﬁlqLLm'Lau
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nananifenasldaunae ﬁmau%mmmmxnﬁum?dﬂm@uﬁuﬁmi:ﬂmﬁ 1 TuAR
Johnson v. Trueblood 629 F.2d 287 (3d Cir.1980)

% Unocal v. Mesa Petroleum, 493 A.2d 946 (Del. 1985)Citing by Gaughan Patrick
A. (2007), (4th ed). Mergers, Acquisitions, and Corporate Restructurings (Hoboken: New
Jersey, 2006), p.91; Jack B. Jacobs, Implement Japan’'s New Anti-Takeover Defense
Guidlines. New York University journal of Law and Business, 2(2). pp.323-350 (Retrieved
March 30,2009, from http://www.kipa.re.kr:8090/servlet/obnc.com.uploader.FileDownload
ActionNew?file UploadinfoNm=RRC&fileName=2-2.pdf); see also George D. Pappas,
Does Delaware Law Allocate Financial Resources Efficiently In A Takeover Context?
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(1998-2009), (Retrieved April 16, 2009, from http://www.malet.com/MSG%202008
IArticles/does_delaware law_allocate_finan.html)
% Marc, 1. Steinberg. (June 1989). Understanding Securities law. (Retrieved March

30, 2009, from http:/www.lexisnexis.com/lawschool/study/understanding/paf/SecuritiesTOC
pdfp.19))
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% Unitrin, Inc. v. American General Corp., 651 A.2d 1361, 1373 (Del. 1995) Cited
by Elizabeth M. McGeever and Eric M. Andersen. (February 2006). Responding To Hostile
Takeovers. ALI-ABA Business Law Course Materials Journal (Retrieved April 13, 2009 from
http://files.ali-aba.org/thumbs/datastorage/lacidoirep/articles’ICMJ CMJ0602 McGEEVER
_thumb.pdf) ;see also William, W. Bretion. (2003). Corporate Finance Cases and Materials
(5th ed), pp. 1008-1020.
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)., E. Macy. (1956). Rights of creditors of corporation with respect to its
purchase or acquisition of its own stock, American Law Reports pp.14-15. (Retrieved
March 10, 2009, from Westlaw database)

* Robert Baxt, Shareholders' right duties and remedies, in Company Directors'
Manual, in Athol Yeomans, Company Directors” Manual The Australian Institute of
Company Directors, pp.128-130.
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* The Corporations Act 2001 Section 259A A company must not acquire shares
(or units of shares) in itself except: (a) in buying back shares under section 257A.......
“ The Corporations Act 2001 Section 257A A company may buy back its own
shares if:
(a) the buy-back does not materially prejudice the company’s ability to
pay its creditors; and
(b) the company follows the procedures laid down in this Division.
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® The Corporations Act 2001 Section 588G “The directors may have to
compensate the company if the company is, or becomes, insolvent when the company
enters into the buy-back agreement.”

“ Regulatory Guide 110.13

‘" The Corporations Act 2001 Section 257 C(3)

* Regulatory Guide 110.10

* Regulatory Guide 110.24

¥ Regulatory Guide 101.44
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* The Corporations Act 2001 Section 257 H Effect of acceptance of the
buy-back offer on share rights
(1) Once a company has entered into an agreement to buy back
shares, all rights attaching to the shares are suspended. The suspension is lifted if the
agreement is terminated.
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2.2.1.1 nszedudnlunszaumaiandnniws (On-Market Buy Back) *

Shares transferred to the company and cancelled
(2) A company must not dispose of shares it buys back. An agreement
entered into in contravention of this subsection is void.
(3) Immediately after the registration of the transfer to the company of
the shares bought back, the shares are cancelled
* Section 254Y : Notice to ASIC of share cancellation
(1) Within 1 month after shares are cancelled, the company must lodge with
ASIC a notice in the prescribed form that sets out;
(@) the number of shares cancelled; and
(b) any amount paid by the company (in cash or otherwise) on the
cancellation of the shares; and
(c) if the shares are cancelled following a share buy-back—the
amount paid by the company (in cash or otherwise) on the buy-back; and
(d) if the company has different classes of shares—the class to
which each cancelled share belonged.
* Section 257B(6) waz (7) : On-market buy-backs
(6) A buy-back is an on-market buy-back if it results from an offer made
by a listed corporation on a prescribed financial market in the ordinary course of trading
on that market.
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(7) A buy-back by a company (whether listed or not) is also an on-market
buy-back if it results from an offer made in the ordinary course of trading in a financial
market outside Australia which ASIC declares in writing to be an approved overseas
financial market for the purposes of this subsection. A buy-back by a listed company is
an on-market buy-back under this subsection only if an offer to buy-back those shares
are also made on a prescribed financial market at the same time.
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* The Corporations Act 2001 Section 257 C
* The Corporations Act 2001 Section 253 (e)
% Regulatory Guide 101.40

* Regulatory Guide 101.41
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® The Corporations Act 2001 Section 257 B (2) An equal access scheme is a
scheme that satisfies all the following conditions:
(a) the offers under the scheme relate only to ordinary shares;
(b) the offers are to be made to every person who holds ordinary
shares to buy back the same percentage of their ordinary shares;
(c) all of those persons have a reasonable opportunity to accept the
offers made to them;
(d) buy-hack agreements are not entered into until a specified time for
acceptances of offers has closed:;
(e) the terms of all the offers are the same.
% The Corporations Act 2001 Section 257 Fuaz Section 257 E
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*The Corporations Act 2001 Section 257 C (1)
® The Corporations Act 2001 Section 257 Fuaz Section 257 C (3)
% Section 9 Dictionary : selective buy-back means a buy-back that is none of
the following:
(a) a buy-hack under an equal access scheme within the meaning of
subsections 257B(2) and (3);
(b) aminimum holding buy-back;
(c) an on-market buy-back;
(d) an employee share scheme buy-back
7 ASIC enaanisulsiusdm nelsigesnseianisana Section 257D & Trans
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% Section 257D Buy-back procedure—special shareholder approval for
selective buy-hack
Selective buy-back requires special or unanimous resolution
(1) If section 257B applies this section to a buy-back, the terms of the buy-back
agreement must be approved before it is entered into by either.

(a) a special resolution passed at a general meeting of the company,
with no votes being cast in favour of the resolution by any person whose shares are
proposed to be bought back or by their associates; or

(b) a resolution agreed to, at a general meeting, by all ordinary
shareholders;

or the agreement must be conditional on such an approval.

Information to accompany the notice of meeting

(2) The company must include with the notice of the meeting a statement setting
out all information known to the company that is material to the decision how to vote on
the resolution. However, the company does not have to disclose information if it would
be unreasonable to require the company to do so because the company had previously
disclosed the information to its shareholders.

Documents to be lodged with the ASIC

(3) Before the notice of the meeting is sent to shareholders, the company must
lodge with ASIC a copy of:

(a) the notice of the meeting; and
(b) Any document relating to the buy-back that will accompany the
notice of the meeting sent to shareholders.

(4) ASIC may exempt a company from the operation of this section. The
exemption;

(@) must be inwriting; and
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m@%@ﬁjuﬁmwdwﬁmiﬁﬁﬁqLmu@%@ iepsaninfians anagnAageLing
pruzaynssumMsitaganadndevanniwedilensevdnans (Takeover Panel) dq145unas
wsiasistumumns 171 uie The Australian Securities and Investments Commission Act
Tasanduduianiu Part 6.10 umsn 657 A (1) usie The Corporations Act 20017
Aviua WAnzaunssunIseuAntend1emae Inaaunangs nlumesuueaniumsnli
fednflumsnszind ldgeudaanguane (Unacceptable Circumstances) Adass  dunnde

CI:Q/ v a a

FufaiiatuszudnanisdnaseuinianisaunszianisdiAse Ui ianIsiuAugRas §

(b) must be granted before the buy-back agreement is entered into;
and
(c) May be granted subject to conditions.
% Regulatory Guide 101.44
" Regulatory Guide 110.14-110.17
" Regulatory Guide 110.15
"2 http:/fwww.takeovers.gov.au/about.aspx
“The Corporations Act 2001Section 657A(1) The Panel may declare
circumstances in relation to the affairs of a company to be unacceptable circumstances.
Without limiting this, the Panel may declare circumstances to be unacceptable
circumstances whether or not the circumstances constitute a contravention of a
provision of this Act.
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™ Chris Miller, Rebecca Campbell and lan M Ramsay. (2006). The Takeovers Panel
-An Empirical Study. Retrieved April 3, 2009 From http://cclsr.law.unimelb.edu.au/download
cfm?DownloadFile=BFF459D3-1422-207C-BA86FIB9262C8B3Ap. .

" Guidance Note 12, Frustrating Action, First Issue 16 June 2003 Reformatted
16 September 2003 p.1/11.

" The Corporations Act 2001 - Section 602 The purposes of this Chapter are to
ensure that: (c) as far as practicable, the holders of the relevant class of voting shares
or interests all have a reasonable and equal opportunity to participate in any benefits
accruing to the holders through any proposal under which a person would acquire a
substantial interest in the company.....

"Guidance Note 1 Unacceptable Circumstances item 16
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"Guidance Note 1 Unacceptable Circumstances item 19

"Guidance Note 1 Unacceptable Circumstances item 20

Guidance Note 1 Unacceptable Circumstances item 24

“Examples of target actions which might give rise to unacceptable

circumstances include:

(a) issuing new shares or repurchasing shares, if significant in the context of the
target's issued capital and the structure of the bid;

(b) issuing securities convertible into a significant number of bid class securities
or options over a significant number of bid class securities

(c) acquiring or disposing of a major asset, including making a takeover bid;

(d) undertaking significant liabilities (e.g. committing to invest substantial funds
for a major undertaking);

(e) declaring a special or abnormally large dividend; and

() significantly changing company share plans.
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% Guidance Note 12 ; Frustrating Action item 12.28 - 12.32
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% Guidance Note 12: Frustrating Action item 12.39
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% Emma, Armson. (2003), The Frustrating Action Policy: Shifting Power in the
Takeover Context, Company and Securities Law Journal, 21(487). p.488 (Retrieved

March 4, 2009, from http://ssrn.com/abstract=887029)
% Guidance Note 12 Frustrating Action item 12.25

¥ Guidance Note 1 Unacceptable Circumstances item 13
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nsiasanLieAqLsINAAns wsigfLmsudsvm Cooper 1/jws)

fut 21 fugnau 2005 135 Cooper AsBundszandfeduiearantuluiugi 20
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v A L2
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® Takeover Panel, Reason for Decisions Cooper Brewery Limited (2005) ATP 23
& ATP 24 (Retrieved April 9, 2009 from http://www.takeovers.gov.au/content/DisplayDoc
aspx?doc=reasons_for_decisions/2005/023.htmé&pagelD=&Year=2005)
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® John P.G. Lessiny and Ranaee Johns. (4 - 7 July 2006) Resisting a Hostile Takeover.
The Lion Nathan Bid for Coopers Brewery. Australasian Law Teachers Association - ALTA
2006 Refereed Conference Papers, 61st Annual ALTA Conference Victoria University,
Melbourne, Victoria, Australia pp.20-25. (Retrieved March 16, 2009 from http://epublications.
bond.edu.au/cgilviewcontent.cgi?article=1104&context=law_pubs)

® 134 Lion Nathan Australia Pty Ltd éEuiduniisernanien sexnisiiuiesse
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 quladnwiiaia Ramsay lan, Gambotto v WCP Ltd: Its Implications for
Corporate Regulation Centre for Corporate Law and Securities ,1996 (Retrieved April 6,

2009 from http://ssrn.com/abstract=938910)
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* Takeover Panel. (2006). Reason for Decisions Cooper Brewery Limited 02, pp.56

(retrieved March 16, 2009, from http:/takeovers.gov.au/content/Reasons _For_Decisions/
2005/downloads/019 Coopers_Brewery Limited.pdf)
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* Guidance Note 12: Frustrating Action item 12.14 - 12.15

¥Hui Huang. (2005). China's Takeover Law: A Comparative Analysis and
Proposals form. Delaware Journal of Corporate Law, 30(1), 145-197. (Retrieved March
30, 2009, from http://papers.ssr.com/sol3/papers.cfm?abstract id=752564

*The Corporations Act 2001 Section 95(a) (1) A person is solvent if, and only if,
the person is able to pay all the person's debts, as and when they become due and
payable. (2) A person who is not solvent is insolvent.
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% Simplification Task Force Attorney-General's Department Barton ACT 2600,
(November 1994), Corporations Law Simplification Program Share Capital Rules, Proposal
for Simplification, (Retrieved March 13, 2009, from http:/takeovers.gov.au/content/Resources/
corporations_law simplification_program/downloads/Share_Capital Rules November 1994.pa
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