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A 2 a9Ans ﬁqmmiﬁ%ﬂizﬁmumm@qaﬁiimwdwﬂizmﬁ (International Court of Justice)
Lﬁwﬁ@ﬂﬁL%mgumﬂumﬁmﬂ AB “Legality of the Use by a State of Nuclear Weapons in
Armed Conflict (1993 -1996) IneiasAnnsaundalianuas Legality of Threat or Use of Nuclear

Weapons (1994 -1996) Tneinlszguasiam e wisanlszanans
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TumAaiwdedsnen  Legality of the Use by a State of Nuclear Weapons
in Armed Conflict (Advisory Opinion of 8 July 1996)" mnmwﬁmzﬁmuimmﬁm?
auelan (World Health Organization (WHO)) Lauasiedaefsssnszudnstlszing
(@1ABAMNNATINNIAT 96 (2) 284NN UTMIANLTTT1 TR NI 76 m@m@@ugmﬁ@rﬁ%mﬁm@
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" See Report of Judgments, Advisory opinion and orders Legality of the
Use by a State of Nuclear Weapons in Armed Conflict (Advisory Opinion of 8 July 1996)
[http://www.icj-cij.org/docket/files/93/7407.pdf]

" See , Request for advisory opinion transmitted to the Court under a World Health
Assembly resolution of 14 May 1993 [http://www.icj-cij.org/docket/files/93/7648.pdf]

"° See e.g. the position of France: “Il ressort nettement des conditions dans
lesquelles la résolution WHA 46.40 a été adoptée que I'on esplére, a des fins essentiellement
politiques, le soutien de la Court...”: Written Observations to the WHO request, p. 19 (June 1994).
See also the references to NGO activity in the UK Written Observations to the General Assembly
request, paras. 1.2 and 2.2-2.3 (June 1995). Also the comments by Judge Guillaume ('l
wondered whether, in such circumstances, the requests for opinions could still be regarded as
coming from the Assemblies which had adopted them or whether, piercing the viel, the Court

should not have dismissed them as inadmissible’ (ICJ Reports, 1996, at pp. 287- 8).
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" See e.g. Further Written Observations of Solomon Islands, General
Assembly request, para. 8 (September 1995).

" “The Reformation in International Law’, in R. Rawlings (ed.), Law, Society
and Economy: Centenary Essays for the London School of Economics and Political
Science, 1895-1995 (Oxford, 197), p. 208 at p. 215.

" Legality of the Use by a State of Nuclear Weapons Conflict, Advisory Opinion, in

Armed I. C. J. Reports 1996, p.71,para.10 [http://www.icj-cij.org/docket/files/93/7407 .pdf]
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?® See Constitution of the World Health Organization [www.who.int/entity/
governance/eb/who_constitution_en.pdf]

?" Ultra vires is a Latin phrase that literally means "beyond the powers". Its
inverse is called intra vires, meaning "within the powers".

? L. Boisson de Chazournes, ‘La mise en oeuvre du droit international dans

le domaine de la protection de I'environnement: Enjeux et défis’, RGDOIP, 1995, 1, pp.

68 -72.
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* Certain Expenses of the United Nations (Article 17, paragraph 2, of the
Charter) Summary of the Advisory Opinion of 20 July 1962 [http://www.icj-
cij.org/docket/files/49/5261.pdf]

** Article 65 (statute of the International Court of Justice)

1. The Court may give an advisory opinion on any legal question at the
request of whatever body may be authorized by or in accordance with the Charter of the
United Nations to make such a request.

**1CJ Reports, 1962, p.155.

* Please see also, Western Sahara (Advisory Opinion of 16 October 1975)
[http://www.icj-cij.org/docket/files/61/6197 .pdf ]

?" Status of the Eastern Carelia July 23, 1923[www.worldcourts.com/pcij/eng/

decisions/1gateway/1923.07.23_eastern_carelia.htm]
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*M. 0. Hudson, The Permanent Court of International Justice, 1920 -1942.

A Treatise (1943), p. 511
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* See Advisory Opinion of 8 July 1996 [http://www.icj-cij.org/docket
[files/95/7495.pdf]

% Request for Advisory Opinion (including the dossier of documents
transmitted to the Court pursuant to article 65, paragraph 2 of the Statute)
[http://www.icj-cij.org/docket/files/95/7646.pdf]

*" UN Charter, Article 96

1. The General Assembly or the Security Council may request the

International Court of Justice to give an advisory opinion on any legal question.
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* ibid, Article 11

1. The General Assembly may consider the general principles of co -
operation in the maintenance of international peace and security, including the
principles governing disarmament and the regulation of armaments, and may make
recommendations with regard to such principles to the Members or to the Security
Council or to both.

2. The General Assembly may discuss any questions relating to the
maintenance of international peace and security brought before it by any Member of the
United Nations, or by the Security Council, or by a state which is not a Member of the
United Nations in accordance with Article 35, paragraph 2, and, except as provided in
Article 12, may make recommendations with regard to any such questions to the state or
states concerned or to the Security Council or to both. Any such question on which
action is necessary shall be referred to the Security Council by the General Assembly
either before or after discussion.

3. The General Assembly may call the attention of the Security Council to
situations which are likely to endanger international peace and security.

4. The powers of the General Assembly set forth in this Article shall not limit
the general scope of Article 10.

*ibid, Article 11



134

LATLAUBLUZINENILAUNTZLIUN I AIUIN N8 sE I WU TN ALATa319UszraanguNe
szudnatlsema wenanntiu fasiasiansudnszfiAnnnasseraliadnNneadeaiy

a A dl [ a2 ! % 1 =2 dl 14 o [ I
nanasisaineilunsiasag o resadanvg sannenedesiudomnisanam (ganaeli)
wrensldrinasluanduiutsendedssna nnslanenqs LaznIzLAUNIRMUINgUNNY

. = = °o o = P o
seuinvilszind asasiinailsslamiluszazenadniunanazmuunluEaaumnaii

v
o o

paris Tudlsziiunssijniuies nasgnatnvisanisdaqstiopnans Aaefosy

o oA

! =2 = a % s a ° a o
?Zﬁ’)'mﬂ?ﬁlﬂ/]ﬁQQWQWﬂFLQVIQZIWﬂQWNLﬁuLﬂNlﬁ'ﬂH’] “ﬂf]ﬂqlll,‘ﬁﬂﬂ{]ﬁllf]ﬂ” ﬂqﬁliﬁlUV]Ummm

77

o a ! dl a ¥ dll o
1IN U nIavlszananm LL@ZﬂQMN’]ﬂ?%V@’Nﬂﬁ‘ﬁLVIWW Nendaaan ey

2.2 AnaLiuasAagRsssuszudlszindsatiyguinisanainvianisldaiys

a a d
UALARNET

| dl a 2 [~3 a a 1
Huansrundi lun1slfiaanudiuideifsnen m@qmmimzmwﬂ?am

AnflufiasAnetengunnanaiunsoiiundiuld i luisess ednmcanlédn fesnasly
ag199aL ) wazialepNtainresnguuiesendnedssma  Sealiuatetiunninaadeq

Y v

Tnamsariuangsiianaes uazenaduauAeinalulg1s st dundiivesaalag

o [

dIQJ a A o dld MYy & dl P4 o
paanfiesiatsoun umiyafanguananieguin Ineldlfduldinanisasemannguung

[

= ¥ a o

T @angunaniegudoll uiiliagass uildedndedlunanatsznig

u

1. The General Assembly shall initiate studies and make recommendations
for the purpose of: a. promoting international co-operation in the political field and
encouraging the progressive development of international law and its codification; b.
promoting international co-operation in the economic, social, cultural, educational, and
health fields, and assisting in the realization of human rights and fundamental freedoms
for all without distinction as to race, sex, language, or religion.

2. The further responsibilities, functions and powers of the General
Assembly with respect to matters mentioned in paragraph 1 (b) above are set forth in

Chapters IX and X.
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** UN Charter, Article 2

3. All Members shall settle their international disputes by peaceful means in
such a manner that international peace and security, and justice, are not endangered.

4. All Members shall refrain in their international relations from the threat or

use of force against the territorial integrity or political independence of any state, orin

any other manner inconsistent with the Purposes of the United Nations.
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* Please see also, C, F.Hylin, Stemming The Arms Race in Outer Space
Suggested Revisions of The Outer Space Treaty Based on The Three Successful Arms
Control Measures, 16 California Western International Law Journal 118, 127 (1986).

*"UN Charter, Article 33 para.1

1. The parties to any dispute, the continuance of which is likely to endanger
the maintenance of international peace and security, shall, first of all, seek a solution by
negotiation, enquiry, mediation, conciliation, arbitration, judicial settlement, resort to
regional agencies or arrangements, or other peaceful means of their own choice.

2. The Security Council shall, when it deems necessary, call upon the
parties to settle their dispute by such means.

* ibid, Article 37 para.1

1. Should the parties to a dispute of the nature referred to in Article 33 fail to
settle it by the means indicated in that Article, they shall refer it to the Security Council.

% Supra note 36, Article 36 para.1

The Security Council may, at any stage of a dispute of the nature referred to
in Article 33 or of a situation of like nature, recommend appropriate procedures or
methods of adjustment.

0 Supra note 36, para.2
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*"'See UN Charter [http://www.un.org/en/documents/charter/index.shtml]
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** UN Charter, Article 51

Nothing in the present Charter shall impair the inherent right of individual or
collective self - defence if an armed attack occurs against a Member of the United
Nations, until the Security Council has taken measures necessary to maintain
international peace and security. Measures taken by Members in the exercise of this
right of self - defence shall be immediately reported to the Security Council and shall not
in any way affect the authority and responsibility of the Security Council under the
present Charter to take at any time such action as it deems necessary in order to
maintain or restore international peace and security.

© Military and Paramilitary Activities in and against Nicaragua (Nicaragua v.
United States of America) (I.C.J. Reports 1986, p. 94, para. 176)

“ UN charter , Chapter 7 Action with respect to threats to the peace and act

of aggression Available on: http://www.un.org/aboutun/charter/chapter7.shtml
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“" Protocol | of 1977 to the Geneva Conventions of 1949

Article 35 Basic rules

1. In any armed conflict, the right of the Parties to the conflict to choose
methods or means of warfare is not unlimited.

2. It is prohibited to employ weapons, projectiles and material and methods
of warfare of a nature to cause superfluous injury or unnecessary suffering.

3. It is prohibited to employ methods or means of warfare which are
intended, or may be expected, to cause widespread, long-term and severe damage to
the natural environment.

[please see also,www.unhch.ch/ntml/menu3/b/93.htm]

“ The United Nations Conference on the Human Environment, having met at

Stockholm from 5 to 16 June 1972: Principle 21 * States have, in accordance with the
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Charter of the United Nations and the principles of international law, the sovereign right
to exploit their own resources pursuant to their own environmental policies, and the
responsibility to ensure that activities within their jurisdiction or control do not cause
damage to the environment of other States or of areas beyond the limits of national
jurisdiction.”[http://www.unep.org/Documents.Multilingual/Default.asp?DocumentlD=97&
ArticlelD=1503]

“ The United Nations Conference on Environment and Development,
Having met at Rio de Janeiro from 3 to 14 June 1992: Principle 2 “States have, in
accordance with the Charter of the United Nations and the principles of international
law, the sovereign right to exploit their own resources pursuant to their own
environmental and developmental policies, and the responsibility to ensure that activities
within their jurisdiction or control do not cause damage to the environment of other
States or of areas beyond the limits of national” [http://www.unep.org/Documents.
Multilingual/Default.asp?DocumentID=78&Article|ID=1163]

* Rio Declaration [www.unep.org/Law/PDF/Rio_Declaration.pdf]
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® The Non-Proliferation Treaty Article IV

1. Nothing in this Treaty shall be interpreted as affecting the inalienable right
of all the Parties to the Treaty to develop research, production and use of nuclear energy
for peaceful purposes without discrimination and in conformity with Articles | and Il of
this Treaty.

2. All the Parties to the Treaty undertake to facilitate, and have the right to
participate in. the fullest possible exchange of equipment, materials and scientific and
technological information for the peaceful uses of nuclear energy. Parties to the Treaty in
a position to do so shall also cooperate in contributing alone or together with other
States or international organizations to the further development of the applications of
nuclear energy for peaceful purposes, especially in the territories of non -nuclear-
weapon States Party to the Treaty, with due consideration for the needs of the
developing areas of the world.

*2 |AEA safeguard no. 12

Transfer of nuclear material out of the State

12. The Agreement should provide, with respect to nuclear material subject
to safeguards there under, for notification of transfers of such material out of the State, in
accordance with the provisions set out in paragraphs 92 - 94 below. The Agency shall
terminate safeguards under the Agreement on nuclear material when the recipient State
has assumed responsibility therefore, as provided for in paragraph 91. The Agency shall
maintain records indicating each transfer and, where applicable, the reapplication of

safeguards to the transferred nuclear material.
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** UN Charter Article 51: Nothing in the present Charter shall impair the
inherent right of individual or collective self-defense if an armed attack occurs against
a Member of the United Nations, until the Security Council has taken measures
necessary to maintain international peace and security. Measures taken by Members
in the exercise of this right of self-defense shall be immediately reported to the Security
Council and shall not in any way affect the authority and responsibility of the Security
Council under the present Charter to take at any time such action as it deems necessary
in order to maintain or restore international peace and security.
[http://www.un.org/aboutun/charter/chapter7.htm]
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74 NPT, article VI Each of the Parties to the Treaty undertakes to pursue
negotiations in good faith on effective measures relating to cessation of the nuclear arms
race at an early date and to nuclear disarmament, and on a treaty on general and

complete disarmament under strict and effective international control.
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" ICJ statute, article 55
1. All questions shall be decided by a majority of the judges present.
2. In the event of an equality of votes, the President or the judge who acts in

his place shall have a casting vote.
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" International Court of Justice report of judgments, advisory opinion and
orders legality of the threat or use of nuclear weapons, 8 July 1996 Para. 105 (2) E

Replies in the following manner to the question put by the General
Assembly

By seven votes to seven, by the President's casting vote, above-mentioned
requirements that the threat It follows from the rules or use of nuclear weapons would
generally be contrary to the of international law applicable in armed conflict, and in
particular rules of humanitarian law;

However, in view of the current state of international law, and of the elements of
fact at its disposal, the Court cannot conclude definitively whether the threat or use of
nuclear weapons would be lawful or unlawful in an extreme circumstance of self - defence,
in which the very survival of a State would be at stake; (IN FAVOUR : President Bedjaoui
; Judges Ranjeva, Herczegh, Shi, Fleisch hauer, Vereshchetin, Ferrari Bravo AGAINST :
Vice - President Schwebel ; Judges Oda, Guillaume, Shahabuddeen, Weeramantry,

Koroma, Higgins;)
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