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" Article 74 of CISG provides:

Damages for breach of contract by one party consist of a sum equal to the
loss, including loss of profit, suffered by the other party as a consequence of the breach.
Such damages may not exceed the loss which the party in breach foresaw or ought to
have foreseen at the time of the conclusion of the contract, in the light of the facts and
matters of which he then knew or ought to have known, as a possible consequence of
the breach of contract.

? Article 5 of CISG provides:

This Convention does not apply to the liability of the seller for death or

personal injury caused by the goods to any person,

8 Bruno Zeller, Damages under the Convention on Contracts for the

Interpational Sale of Goods, (New York: Ocean Publications, 2005), p.76.
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* Djakhongir Saidov, “Methods of Limiting Damages Under The Vienna

Convention On Contracts for The International Sale of Goods,” Pace International Law

Review, (Fall 2002): p.6.
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® Guide To CISG Article 74,

<http://cisgw3.law.pace.edu/cisg/text/secomm/secomm-74.html=>, 5 March 2009.

® Article 44 of CISG provides:

Notwithstanding the provisions of paragraph (1) of article 39 and paragraph
(1) of article 43, the buyer may reduce the price in accordance with article 50 or claim
damages, except for loss of profit, if he has a reasonable excuse for his failure to give

the required notice.

" Article 39 of CISG provides:;

(1) The buyer loses the right to rely on a lack of conformity of the goods if
he does not give notice to the seller specifying the nature of the lack of confarmity within

a reasonable time after he has discovered it or ought to have discovered it.
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® Article 43 of CISG provides:

(1) The buyer loses the right to rely on the provisions of article 41 or article
42 if he does not give notice to the seller specifying the nature of the right or claim of the
third party within a reasonable time after he has become aware or ought to have become
aware of the right or claim.

’ Damon Schwartz, "The Recovery of Lost Profits Under Article 74 of The
U.N. Convention on the International Sale of Goods,”

<http:/iwww.njclutu. fi/1 2006/article.pdf=>, 5 March 2008.

" Ibig,
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" John Y. Gotanda, “Recovering Lost Profits In International Disputes,”

Georgetown Journal of International Law, (Fall 2004): p.35.
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. Djakhongir Saidov, supra note 4, pp.6-7.
* Sharon G. K. Singh and Bruno Zeller, "CIETAC's Calculations on Lost
Profits under Article 74 of the CISG,” Lovola University Chicago International Law

Review, (Spring/Surmmer 2007): p.6.
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* The UNCITRAL Digest of case law on the United Nations Convention on
the International Sale of Goods A/CN.9/SER.C/DIGEST/CISG/74 [8 June 2004],

<http:fiwww.cisqg.law.pace.edu/cisgftext/digest-art-74.htmi>, 5 March 2009.

® Franco Ferrari, “Gap-Filling and Interpretation of the CISG: Overview of

International Case Law,” Vindobona Journal of International Commercial Law &

Arbitration, (2003): p.15.
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® Eric C. Schneider, “Consequential Damages in the International Sale of
Goods: Analysis of Two Decisions”,

<http:/iwww.cisg.law. pace.edu/cisg/wais/db/articles/schnedr2.htm>, 5 March 2009.
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? Handelsgericht Zurich , Switzerland, 5 February 1997, Case law on
UNCITRAL texts (CLOUT) abstract no. 214,
<http:/icisgw3.|law.pace.edu/cases/270205s1.html=>, 5 March 20089.

® Article 81 of CISG provides:
(2) A party who has performed the contract either wholly or in part may
claim restitution from the other party of whatever the first party has supplied or paid
under the contract. If both parties are bound to make restitution, they must do so

concurrently.

' Hanseatisches Oberlandesgericht Hamburg, Germany, 26 November
1999, Case law on UNCITRAL texts (CLOUT) abstract no. 348,

<http://cisgw3.law.pace.edu/cases/991126g1.html>, 22 January 2009.
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# Article 81 of CISG provides:

(1) Avoidance of the contract releases both parties from their obligations
under it, subject to any damages which may be due. Avoidance does not affect any
provision of the contract for the settlement of disputes or any other provision of the
contract goveming the rights and obligations of the parties consequent upon the

avoidance of the contract.

# Court of Appeal of Grenoble , France, 4 February 1999, Case law on
UNCITRAL texts (CLOUT) abstracts no. 243,
<htip://cisgw3.law. pace.edu/cases/990204f1 html>, 23 February 2009.
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* Article 64(1)(a) of CISG provides:
(1) The seller may declare the contract avoided:
{a) if the failure by the buyer to perform any of his obligations under the

contract or this Convention amounts to a fundamental breach of contract; or
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* Article 75 of CISG provides:

If the contract is avoided and if, in a reasonable manner and within a
reasonable time after avoidance, the buyer has bought goods in replacement or the
seller has resold the goods, the party claiming damages may recover the difference
between the contract price and the price in the substitute transaction as well as any
further damages recoverable under article 74.

Article 76 of CISG provides:

(1) If the contract is avoided and there is a current price for the goods, the
party claiming damages may, if he has not made a purchase or resale under article 79,
recover the difference between the price fixed by the contract and the current price at
the time of avoidance as well as any further damages recoverable under article 74. If,
however, the party claiming damages has avoided the contract after taking over the
goods, the current price at the time of such taking over shall be applied instead of the
current price at the time of avoidance.

(2) For the purposes of the preceding paragraph, the current price is the
price prevailing at the place where delivery of the goods should have been made or, if
there is no current price at that place, the price at such other place as serves as a
reasonable substitute, making due allowance for differences in the cost of transporting

the goods.
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Algjandro Osuna, "Uniform Law for International Sales Coniracts,”

lobalaw.com/intlsalecontracis.html=, 5 March 2009,
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 Article 26 of CISG provides:

A declaration of avoidance of the contract is effective only if made by
notice to the other party.

* Article 81 of CISG provides:

(1) Avoidance of the contract releases both parties from their obligations
under it, subject to any damages which may be due. Avoidance does not affect any
provision of the contract for the settlement of disputes or any other provision of the
contract governing the rights and obligations of the parties consequent upon the
avoidance of the contract.

(2} A party who has performed the contract either wholly or in part may
claim restitution from the other party of whatever the first party has supplied or paid
under the contract. If both parties are bound to make restitution, they must do so

concurrently.

* Article 72 of CISG provides:

(1) i prior to the date for performance of the contract it is clear that one of
the parties will commit a fundamental breach of contract, the other party may declare the
contract avoided.

(2) If time allows, the party intending to declare the contract avoided must
give reasonable notice to the other party in order to permit him to provide adequate
assurance of his performance.

(3) The requirements of the preceding paragraph do not apply if the other

party has declared that he will not perform his obligations.
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* Article 73 of CISG provides:

(1) In the case of a contract for delivery of goods by instalments, if the
failure of one party to perform any of his obligations in respect of any instalment
constitutes a fundamental breach of contract with respect to that instalment, the other
party may declare the contract avoided with respect to that instalment.

(2) If one party's failure to perform any of his obligations in respect of any
instalment gives the other party good grounds to conclude that a fundamental breach of
contract will occur with respect to future instalments, he may declare the contract
avoided for the future, provided that he does so within a reascnable time.

(3) A buyer who declares the contract avoided in respect of any delivery
may, at the same fime, declare it avoided in respect of deliveries already made or of
future deliveries if, by reason of their interdependence, those deliveries could not be
used for the purpose contemplated by the parties at the time of the conclusion of the

contract.
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¥ John O. Honnold, “Uniform Law for International Sales under the 1980
United Nations Convention,” 3rd edition (1999},

<http:f/cisgw3.law.pace.edu/cisg/bibliofhonnold.html>, 5 March 2009.
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3 Djakhongir Saidov, supra note 4, p.10.
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texts (CLOUT) abstract no. 424, <htip://cisgw3.law.pace.edu/cases/000309a3.html>, 5
March 20009.



81

P o-\\ 1 o y L_E w\nwx ] o P.h_n\ Q@ g as [ = &5 1
Raniwarllveaniuludidesacifde deunandiffadifaseaniumalnl  Aradadiudn
& k3
&y dsduudoniusan 40 ATS  sadlanfu sisl Arguasfuanaue idadiudy g
. . - o o
ansansein ey Article 19 (1) mmzdiaanasmalusifiedfluniswasuudasoula
o at s w L4 L\ L 1 X} Y D-\
dryrylugnssddny  Anll AufivassfredndynaviiesdullmuEeutadennasiahl
2 (-4 [l ] D_ [ ..bm\ &__ 1 e =t s ar = 1 1 =
Msm@zﬂmfmfﬂﬁssiqc%Eéﬁrx@ﬁés@éﬂ% aHANfaINTTARALSAIY &g
Aelaiin
D_e. 2 o o mem o 2 3 P 1 = L=}
uananil pandemiaade  Avadtaduudadiudndteliraveni@ndyns Qe
k4
AnduliliiAnRemannn Aricle 75 BnianssRarsandrdyndindfinaguisnl &wiu
= Dﬂ\\ 10 3| ] = = Bm\ =y =
Tnsdinsueni@ndyynin  lidwfluwinaefiaafinnisfindoynyrduladizviuen@ndoyayn
L - L4 ) I | = 1 ar
Waswnnels CISG asiandyanaunsanssinllaaddyyidefgainuannanslud
3 X 4 ar | h%s ) o o .
Adyayrandranils audieeneesil nsFandrBewainFnniald Aricle 75 avdinedl
nmsuanidndygyrnau Senndaiasdaielyllil@niuen@ndugiia
o r . ar oy A o oA
paatemfaasdtalueadwsise (Oberster Gerichishof)  AAANLEATUH 28
y
wiwens a.A. 20007 lueRffinerawesiuihilanfedfferneeairiaussan nsdl
g 4 o o ° o o a % o 2 =
TounairaantstelludidenaieluiomaSauladiszfudamii - wdsananuiinas
=4 o = o oY ©al ° a8 o gupd o P
waulidrzmnaianads faefldinisiamescasinanfininlifiednselu o
srdmasiiuszazinanAenang azliashassaniunsdssRuuasFanteadawe
o g D_
WraLan@ndoyn ma@._._w553EﬁezzgéﬁwsmwzﬁEmeegg:mé@édezgma
NN9EINBURUA nz_.aEsm__ﬂmmfimm:sﬂx_,mmfm_ﬁzzdﬂermmmg,_.ﬁ_.gummnmma

]

AnRenaanneiifFaiadeynn

4y

* Article 19 of CISG provides:
(1) A reply to an offer which purports to be an acceptance but contains
additions, limitations or other modifications is a rejection of the offer and constitutes a
counter-offer,
¥ Oberster Gerichtshof, Austria, 28 April 2000, Case law on UNCITRAL
texts (CLOUT) abstract no. 427, <http://cisgw3.law.pace.edu/cases/000428a3.html>, 5
March 2009.
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* Article 64 of CISG provides:
(1) The seller may declare the contract avoided:
(a) if the failure by the buyer to perform any of his cbligations under the
contract or this Convention amounts to a fundamental breach of contract; or
(b) if the buyer does not, within the additional period of time fixed by the
seller in accordance with paragraph (1) of article 63, perform his obligation to pay the
price or take delivery of the goods, or if he declares that he will not do so within the
period so fixed.
% Oberlandesgericht Hamburg, Germany 28 February 1997, Case law on
UNCITRAL texts (CLOUT) abstract no. 277,
<http://cisgw3.law.pace.edu/cases/970228g1.html>, 5 March 2009.
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* Franco Ferrari, “Comparative Ruminations on the Forseeability of Damages
in Contract Law, Louisiana Law Review, (March 1923): p.4.
* Marco Torsello, “Remedies for Breach of Contract under the 1980 U.N.

Convention on Contracts for the International Sale of Goods," Vindobona Journal of

International Commercial Law & Arbitration, (2005): p

“ Djakhongir Saidov, supra note 4, pp.6-7.
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* Corinna Buschtons, “Damages under the CISG,"

<http:Mlawspace.law.uct.ac.za:8080/dspace/bitsiream/2 165/243/1/BuschtoensC_2005.

df>, 5 March 2009,

% Damon Schwartz, supra note 9.

“" Northern District of New York [federal court of 1st instance], USA, 9
September 1994, Case Law on UNCITRAL texts (CLOUT) abstract no. 85,
<http://cisgw3.law. pace.edufcases/940909u1.html=, 5 March 20083,
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% Article 7.4.3 of UPICC provides:
{1) Compensation is due only for harm, including future harm, that is
established with a reasonable degree of certainty.
(2) Compensation may be due for the loss of a chance_in proportion to the
stability of its occurrence.
{(3) Where the amount of damages cannot be established with a sufficient

degree of certainty, the assessment is at the discretion of the court.



92

1 L ] Q L ot o
ufidmdnanudueuasgninunlusdn  c1sc  NuateAulilaeandy

npwnaneluestlszimeniy | sielslathelsfimny widmdnaenanaldpasfiadtliastufili
AdtyyBanfasAandaunanisliumitggiRues CISG :aémw%mﬁmmsmﬂ_}eﬁas
An@dumefinesasdunlimungunanelfaeumannnieduld cise  TanAraaosiiaz
Ailedednmnesyuinasrmd uazanudndhiduntsdadiuanadudunilsuiantuly
:d&au&ééﬁéemémysn__é_,_a:@ﬁxg._._m:ﬁrism

[ 1 0 o 1 L N 1 ] -4
paagamAnineARnilsiAadnie CISG Article 74 d1fTedniiiuaciia

L] L ] o d ar i
AuaniauBawieNuduaulily  aRvesA1alutasull (OLG Celle) Anduiilaiuy 2

=y

Auentu A.A.1998> ﬁ&mqmﬁzﬂ%mfmasm\s%&:?sm%z@:5@@%15323@43

% o P.Lt 1 sy

grynunmAliinuiaataaasiu ;szg@?m@twcaanémzmg_Se:@:%5%229 Wiass
UfmsmetiszRumudnygn anadedl az&‘@,_.s.m»_q«mags_rwgsgﬂ 29d3¢ douffialiue

snnauaLmidwiuAdemesnnegodaliile

by DL

E%Eﬁ_og%éxmsmss LdFudnezammudynn wae mam?gédgaa
Q at L&
duknAufaneld dwiunsdiffdeseselifnainnauauil Frasndulalfisnanaiile
H 1 - U ar Q LQ
iHasannldiinnsssifiud@aniantunannisanendininualdnneld CIsc

wiidn cisG azlildtyaifnnsgruaesnannuiuaulilnams usiluinanss

Adtyoilinmmualiludiennas s@w%w.ﬁcﬁ%«gasESsuqm\_g@ﬂumfsﬁtigx
] 2/ @Y o [ hh\ o a & G & B8 o = { o 4
AadnsgeflfimaniniieduldifuiiadnialunsBandAn@ews sindgnisiaunguuns

]
= aat o

wantAuduaLuzdtlszifuAnuduauifluca 112N uNIETERATUIANLATEY

LY.

weniilareuaniateduliaes CIsG Aviadluliaclinguunanielulszmafifinatedy

) o’ 1 L\ ]
W™ wwaRadanatalidsngeglunanean

* OLG Celle [OLG = Oberlandesgericht = Provincial Court of Appeal],
Germany, 2 September 1998, Case law on UNCITRAL texts (CLOUT) abstract no. 318,
<http://cis éw.“mé. ace.edu/cases/980902g1.html>, 5 March 2008,

* Djakhongir Saidov, “Standards of Proving Loss and Determining the

Amount of Damages,” <http://www.cisg.law.pace.edu/cisg/biblio/saidov3.htmi>, 5 March

2009.
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* HG Zirich [HG = Handelsgericht = Commercial Court], Switzerland, 10
February 1999, Case Case law on UNCITRAL texts (CLOUT) abstract no. 331,
<http://cisgw3.law.pace.edu/cases/990210s1.html>, 5 March 2009.

7 Djakhongir Saidov, supra nofe 55.

* John Felemegas, An International Approach to the Interpretation of the

United Nations Comvention on Contracts for the International Sales of Goods (1980} as

Uniform Sales Law, (USA: Cambridge University Press, 2007), p.215.
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* Eric C. Schneider, supra note 16.

® Article 77 of CISG provides:

A party who relies on a breach of contract must take such measures as
are reasonable In the circumstances to mitigate the loss, including loss of profit,
resulting from the breach. If he fails to take such measures, the party in breach may
claim a reduction in the damages in the amount by which the loss should have been

mitigated.
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* Article 85 of CISG provides:

If the buyer is in delay in taking delivery of the goods or, where payment of
the price and delivery of the goods are to be made concurrently, if he fails to pay the
price, and the seller is either in possession of the goods or otherwise able to control their
disposition, the seller must take such steps as are reasonable in the circumstances to
preserve them. He is entitled to retain them until he has been reimbursed his reasonable
expenses by the buyer.

* Article 86 of CISG provides:

(1) If the buyer has received the goods and intends to exercise any right under
the contract or this Convention to reject them, he must take such steps to preserve them as
are reasonable in the circumstances. He is entitled to retain them until he has been
reimbursed his reasonable expenses by the seller.

(2) If goods dispatched to the buyer have been placed at his disposal at their
destination and he exercises the right to reject them, he must take possession of them on
behalf of the seller, provided that this can be done without payment of the price and without
unreasonable inconvenience or unreasonable expense. This provision does not apply if the
seller or a person authorized to take charge of the goods on his behalf is present at the
destination. If the buyer takes possession of the goods under this paragraph, his rights and

obligations are governed by the preceding paragraph.

® John O. Honnold, supra note 33,
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% Joseph M. Lookofsky, “The 1980 United Nations Convention on Contracts
for the International Sale of Goods' (1993) international Encyclopaedia of Laws -
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5 March 2009.

o Corinna Buschtons, supra note 45.

® Djakhongir Saidov, supra note 4, p.32.
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* OLG KaIn [OLG = Oberandesgericht = Provincial Court of Appeal] ,
Germany, 21 August 1997, Case law on UNCITRAL texts (CLOUT) abstract no. 284,
<ptip://cisgw3.law.pace.edu/cases/Q70821g1.html>, 5 March 2009.

™ Article 38(1) of CISG provides:
(1) The buyer must examine the goods, or cause them to be examined,

within as short a period as is practicable in the circumstances.
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" Tribunal of International Commercial Arbitration at the Russian Federation
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ZoLG Braunschweig [OLG = Oberlandesgericht = Provincial Court of
Appeal], Germany, 28 October 1999, Case law on UNCITRAL texts (CLOUT) abstract

no. 361, <http://cisgw3.law.pace.edu/cases/991028g1.html>, 5 March 2008.
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™ Article 88 of CISG provides:

(1) A party who is bound to preserve the goods in accordance with article
85 or 86 may sell them by any appropriate means if there has been an unreasonable
delay by the other party in taking possession of the goods or in taking them back or in
paying the price or the cost of preservation, provided that reasonable notice of the
intention to sell has been given to the other party.

(2) If the goods are subject to rapid deterioration or their preservation would
involve unreasonable expense, a party who is bound to preserve the goods in
accordance with article 85 or 86 must take reasonable measures to sell them. To the
extent possible he must give notice to the other party of his intention to sell.

(3) A party selling the goods has the right to retain out of the proceeds of
sale an amount equal to the reasonable expenses of preserving the goods and of selling

them. He must account to the other party for the balance.



