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Lord Hailsham fieuAndn “damages” lums Broome v. Cassell & Co. (1972)
91 “Damages are the pecuniary compensation, obtainable by success in an action, for a
wrong which is either a tort or a breach of contract...” agilasiuvunglandABawgde
niseatetdufa(u IngatnrsoGanldannistuzanlunsdigdny gyrdranuiamndly
9 o = o o
gnsznnazidavsedadiyyn

ar & Ly ] LX) ! N e

unARIsninaeviaulinnuvung “damages” 91 “nothing more specific than

. k o as s 1 | X asf A

a monetary award given for a wrong™ dslifmendndtyiunisBanar@aviefidiuioRu

i

' See E.g. Lord Sumner, Weld-Blundell v. Stephens, (1920) A.C. 956, at
p.983; Lord Wright, Liesbosch, Dredger v. Edison S,S,,(1933) A.C. 449, at p.469. cited
in A.l. OGUS, B.C.l.., MA,, The Law of Damages, Butterworth & Co. (Publishers) Ltd.,
1973, p.2.

? See Broome v. Cassell & Co. (1972) A.C. 1027 at 1070E. cited in Harvey
McGregor, McGregor on Damages, Sweet & Maxwell Limited, 1997, p.3.

® This definition of damages has been adopted by various commentators: J
Stapleton “A New Seascape for Obligations: Reclassification on the Basis of Measure of
Damages” in P Birks (ed.)The Classification of Obligations (Oxford Clarendon Press
1997) 193, 193; P Birks Future 23; P Cane “Exceptional Measures of Damages: A Search
for Principles” in P Birks (ed.) Wrongs and Remedies 300. cited in James Edelman,

Gain — Based Damages, Hart Publishing Oxford and Portland Oregon, 2002, p.4.
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" 9879 1. 186-187.
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French Civil Code, Article 1147 Gegnuliazfiasanlian@awie f1lddfiBnsdsewil
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Andavng ettty nasnseinlnelszumiAulaan N German Civil Code, section 276"

"2 Article 1147 of French Civil Code provides:
A debtor shall be ordered to pay damages, if there is occasion, either by
reason of the non-performance of the obligation, or by reason of delay in performing,
whenever he does not prove that the non-performance comes from an external cause

which may not be ascribed to him, although there is no bad faith on his part.

"® Section 276 of German Civil Code provides:

(1} The obligor is responsible for intention and negligence, if a higher or
lower degree of liability is neither laid down nor to be inferred from the other subject
matter of the obligation, including but not limited to the giving of a guarantee or the
assumption of a procurement risk. The provisions of sections 827 and 828 apply with the

necessary modifications.
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wwizAn@emonaduitlaglimdelinmudameiiuiiate dedunisiailand
(nominal damages) .smzsEﬂﬂ:aémmaﬁmmgéagiss;sﬁ waziuila@edulagn
o
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wadsrlmifaands (expectation interest) 1aslanfarlAfuasufunses™

* Section 286 of German Civil Code provides:
(4) The debtor is not in default as long as the performance does not take
place because of a circumstance for which he is not responsible.

* G, H. Treitel, Remedies for Breach of Contract, (New York: Clarendon

Press Oxford), 1989, p.149.
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" Article 1147 of French Civil Code provides:
A debtor shall be ordered to pay damages, if there is occasion, either by
reason of the non-performance of the obligation, or by reason of delay in performing,
whenever he does not prove that the non-performance comes from an external cause

which may not be ascribed to him, although there is no bad faith on his part.



25

& e L .Lt_ ] L T 4 w\_ 1 = =
nrUfiRnnsdnszuiianda nawamrensiinnsdfuRnisdaseuiiarfrazialiiiadniGen

' [} D_e. Y o’ | 1 ]e oy o
A@emeainmednszuliandnsitaiindn (moratory damages) anusiinaslaidfiiRnnsdns:

L\ ] L) ) 1 L

winudrygrdaliinadnilunisBanandemeiiedaldaanuideuny (compensatory
L d - o : [] e v

damages)” dulefiarsnnguuiaasiufivsingetlu German Civil Code, Section

d = o e o L\_
284 Reimbursement of futile expenses” FasnsiindtyaynsdillfiBnnsdrsewiiandn

LS Y

ez German Civil Code, Section 280 Damages for breach of n_cg\mo 32ﬁ§m\mﬂmmsm
ar = ' w L\ o5 ¥ L D-\
arfuiaTau azwudinsdiissestldgnuanlidiurnaumnsadudasiunguanalisda

= o D_u\_ 1 = =Y 1
nsfindynansfidrseuilandqnelfiirdndGuntasrindenield Tnely

. = 1 43| 2 L [N Dw\D._n\ = ] = ~
M_.NH_H_O_S"_INS\ @Rﬁ@agS._.._‘__gﬁw_suw_@aEJﬁﬁﬁE@atngwdmzjmgozgwES&\eeg _V&iﬁwg

o Ay o Dw\ 1 4 =l o o 3 2 -y a h%\
nmsddRnsdrreniimadtyaradn asfiasiimivdevannanaudanisindoy i lignull

k ar = 1 n_\ = ] .
1970 aslunguaneieeniu Bend) mahnung  warlungwanediudaiendt mise en

*® G. H. Treite!, supra note 15, p.129.

* Section 284 of German Civil Code provides:
In place of damages in lieu of performance, the obligee may demand
reimbursement of the expenses which he has made and in all fairness was entitled {0
make in reliance on receiving performance, unless the purpose of the expenses would

not have been achieved, even if the obligor had not breached his duty.

® Section 280 of German Civil Code provides:

{1) If the obligor breaches a duty arising from the obligation, the obligee
may demand damages for the damage caused thereby. This does not apply if the
obligor is not responsible for the breach of duty.

(2) Damages for delay in performance may be demanded by the obligee
only subject to the additional requirement of section 2886,

{3) Damages in lieu of performance may be demanded by the obligee

only subject to the additional requirements of sections 281, 282 or 283.
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#! Section 286 of German Civil Code provides:

(1) If the obligor, following a warning notice from the obligee that is made
after performance is due, fails to perform, he is in default as a result of the warning
notice. Bringing an action for performance and serving a demand for payment
summary debt proceedings for recovery of debt have the same effect as a warning

notice.
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% Section 29 of Sale of Goods Act 1979 provides:
Where under the contract of sale the seller is bound to send the goods to
the buyer, but no time for sending them is fixed, the seller is bound to send them within a
reasonable time,

# John'Y. Gotanda, supra note 6, p.186.
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! Section 50 of Sale of Goods Act 1979 provides:

(1) Where the buyer wrongfully neglects or refuses to accept and pay for
the goods, the seller may maintain an action against him for damages for non-
acceptance.

(2) The measure of damages is the estimated loss directly and naturally
resulting in the ordinary course of events, from the buyer's breach of contract.

(8) Where there is an available market for the goods in question the
measure of damages is prima facie to be ascertained by the difference between the
contract price and the market or current price at the time or times when the goods ought
to have been accepted or (if no time was fixed for acceptance} at the time of the refusal
to accept.

% Section 51 of Sale of Goods Act 1979 provides:

(1) Where the seller wrongfully neglects or refuses to deliver the goods to
the buyer, the buyer may maintain an action against the seller for damages for non-
delivery.

(2) The measure of damages is the estimated loss directly and naturally
resulting, in the ordinary course of events, from the seller's breach of contract.

(3) Where there is an available market for the goods in question the
measure of damages is prima facie to be ascertained by the difference between the
contract price and the market or current price of the goods at the time or times when
they ought to have been delivered or (if no time was fixed) at the time of the refusal to

deliver.
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% Barry Nicholas, French Law of Contract, 2™ (New York: Clarendon Press

Oxford, 1992), p.227.

&
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doyoun,” @veninufuntings AnciRAand uwIneNfasIINAnans, 2546), 1113,

® John Y. Gotanda, supra note 6, p.14.
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® John Y. Gotanda, supra note 6.

* Franco Ferrari, “Comparative  Ruminations on the Foreseeability of

Damages in Contract Law,” Louisiana Law Review, (March 1993} p.4.

*' G. H. Treitel, supra note 15, p.150.
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* Section 50 of Sale of Goods Act 1979 provides:

(3) Where there is an available market for the goods in question the
measure of damages is prima facie to be ascertained by the difference between the
contract price and the market or current price at the time or times when the goods ought
to have been accepted or (if no time was fixed for acceptance} at the time of the refusal
to accept.

¥ Section 51 of Sale of Goods Act 1979 provides:

(3) Where there is an available market for the goods in question the
measure of damages is prima facie to be ascertained by the difference between the
contract price and the market or cuirent price of the goods at the time or times when
they ought to have been delivered or (if no time was fixed) at the time of the refusal to

deliver.
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* See LAWSON, J. in Clark v. Woor, (1965) | W.L.R. 650, at p. 656 and
Halsbury Vol. Il, p. 237, cited in Harvey McGregor, supra note 2, p.14.

¥ See Lord Macnaghten, Bwllfa and Merthyr Dare Steam Collieries (1891),
Ltd. v. Pontypridd Waterworks Co., (1903) A.C. 426, at p. 431. cited in supra note 2,
p.15.

* See Di Ferdinando v. Simon Smits Co., (1920) 3 K.B. 409.cited in Harvey

McGregor, supra note 2, p.15.
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* Harvey McGregor, supra note 2, p.16.

“G. H. Treitel, supra note 15, p.179.



