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ABSTRACT

Searching in private place implies that law authorizes officers to encroach on people’s
rights and freedom as recognized by the Constitution. This aims to allow officers to search for
evidence relating to criminal offense which may be hidden in such private place. Law only allows
with a limit with strict criteria. Officers have to ask for a warrant of search from the court before
conducting a search. However, there are exceptions in case of urgency, when officers cannot ask
for such warrant as specified in section 92 of the Criminal Procedure Code. If officers wait for
such warrant, important evidence may be removed or destroyed. Strictly speaking, section 92(4)
grants officers to exercise their discretion if there is justifiable evidence supporting that an article
whose possession constitutes an offence, or which has been obtained through the commission of
an offence, or which has been or is to be used for the commission of an offence, or which may
bear witness for proving the guilt of any person, is being concealed or would be discovered in
such private place, and there is a reasonable belief that, by cause of the delay in obtaining
a warrant of search, such article is likely to be removed or destructed.

Hence, this section authorizes officers to use their discretion on “reasonable belief”
that by cause of the delay in obtaining a warrant of search, such article is likely to be removed
or destructed. Officers are entitled to the broadest discretion. This can be viewed as a loophole to
let officers illegally exercise their discretion on conducting a search in private place without
a warrant of search which violates people’s rights and freedom. Moreover, in some cases, even
though officers exercise their discretion in good faith, it is not in line with the court’s opinion.

Once the issue on searching in private place is raised in the court, the court is of an opinion that



such discretion is invalid. As a result, it affects the admissibility of evidence. Worse, officers
who conducted such search may be brought before the court.

To balance rights and duties, it should draw a scope of discretion and concrete
standard on reasonable belief concerning facts which are basis for officers to search without
a warrant of search. This thesis examines the United States of America and the United Kingdom
supreme court’s judgments on reasonable belief to search in private place without a warrant.
Standards on searching in private place without a warrant set by both courts are the degree
of offense; size of evidence which is expected to find in a private place; convenience on travelling
to the court; time; and condition of the accused whether he/she has known that officials have
found his/her offense. Therefore, this author is of an opinion that these criteria should be adopted
as a regulation on searching in private place without a warrant of search. Officers can adhere to
this regulation as a guideline for exercising their discretion on reasonable belief. This also
prevents them from exercising ultra vires discretion leading to violating others’ rights and

freedom.



