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ABSTRACT

In the Criminal Code, exceptions that allow for abortions to be conducted legally are
specified in Section 305, which states that “if the offence mentioned in Section 301 and Section
302, is committed by a medical practitioner, and

(1) Is a necessary action to preserve the health of such woman, or

(2) The woman is pregnant as a result of the commission of criminal offences as
provided in Section 276, Section 277, Section 282, Section 283, or Section 284,

The offender is not guilty.”

Legal abortions, under Section 305, must be performed by a medical practitioner and
requires the woman’s consent. There are 2 causes that allow for legal abortion; one is to preserve
the woman’s health, and the other is in the case that the woman became pregnant as a result of
rape or sexual assault. The problem with this provision is that the definition of “the woman’s
health” as provided in Section 305 (1) is not clear as to whether it refers to both the woman’s
physical and mental health or just to her physical health. The term “mental health” is very
broad and if applied to the provisions within the Criminal Code, the Code would lack clarity
and precision, and its interpretation could take away from the intent of the Criminal Code
provisions themselves.

At present, the Medical Council of Thailand has regulations on the Medical
Practices for Terminating Pregnancy in accordance with Section 305 of the Criminal Code B.E.
2548 (2005), which was announced on December 15, 2005, and put into effect the day following
its announcement in the Government Gazette. Clause 5 of the Medical Council of Thailand’s

Medical Practices for Terminating Pregnancy regulations states that medical termination of a



pregnancy as provided in Section 305 (1) of the Criminal Code is permitted only when necessary
to preserve the physical health of the woman or when necessary for the sake of the mental health
of the woman. The clause stipulates that this must be certified or consent must be given by at least
one medical practitioner that is not the one performing the abortion. However, there are still many
issues with this as Section 305 (1) of the Criminal Code is still unclear on whether or not its
interpretation covers the mental health of the woman.

This study examines various countries’ history, principles, and approaches regarding
abortion for mothers with mental illness so that revisions and amendments to the Thai Criminal
Code’s sections on the permission of abortion for mothers with mental illness may be made. For
example, the exceptions that allow for legal abortion as provided in Section 305 (1) for mothers
with mental illness should be clearer; the mental diseases that may give a medical practitioner just
cause to perform an abortion or terminate a pregnancy should be specified, should the medical
practitioner find that the pregnant woman suffers from such diseases; as well as establishing clear
control procedures for medical practitioners performing abortions so they may perform abortions
on women with mental illness legitimately. These procedures may also increase safety in the
abortions performed, as well as are beneficial to the pregnant women and the infants to be
delivered as women with mental illness are mostly unable to care for their infants once they are

born, which in turn prevents and mitigates future social issues.



