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 Ibid. p. 8.
* sman 143 Determining the seriousness of an offence
() In considering the seriousness of any offence, the court must consider
the offender’s culpability in committing the offence and any harm which the offence
caused, was intended to cause or might forseeably have caused.
° see also The Sentencing Guidelines Council, supra note 1, p. 6.
® Ibid. p. 11.
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For the purposes of this Part, a person consents if he agrees by choice,
and has the freedom and capacity to make that choice.
" see also The Sentencing Guidelines Council, supra note 1, p. 8.
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2 i Offences outside the United Kingdom
wmsn 75 Evidential presumptions about consent
(1) Ifin proceedings for an offence to which this section applies itis
proved -
(a) that the defendant did the relevant act,
(b) that any of the circumstances specified in subsection (2)
existed, and
(c) that the defendant knew that those circumstances existed, the
complainant is to be taken not to have consented to the relevant act unless sufficient
evidence is adduced to raise an issue as to whether he consented, and the defendant is
to be taken not to have reasonably believed that the complainant consented unless
sufficient evidence is adduced to raise an issue as to whether he reasonably believed it.
(2) The circumstances are that -
(a) any person was, at the time of the relevant act or immediately
before it began, using violence against the complainant or causing the complainant to
fear that immediate violence would be used against him;
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(b) any person was, at the time of the relevant act or immediately
before it began, causing the complainant to fear that violence was being used, or that
immediate violence would be used, against another person;

(c) the complainant was, and the defendant was not, unlawiully
detained at the time of the relevant act;

(d) the complainant was asleep or otherwise unconscious at the
time of the relevant act;

(e) because of the complainant’s physical disability, the
complainant would not have been able at the time of the relevant act to communicate to
the defendant whether the complainant consented;

(f) any person had administered to or caused to be taken by the
complainant, without the complainant's consent, a substance which, having regard to
when it was administered or taken, was capable of causing or enabling the complainant
to be stupefied or overpowered at the time of the relevant act.

(3) In subsection (2) (a) and (b), the reference to the time immediately
before the relevant act began is, in the case of an act which is one of a continuous
series of sexual activities, a reference to the time immediately before the first sexual
activity began.
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By Offences outside the United Kingdom
wms 76 Conclusive presumptions about consent
(1) Ifin proceedings for an offence to which this section applies itis
proved that the defendant did the relevant act and that any of the circumstances
specified in subsection (2) existed, it is to be conclusively presumed -
(a) that the complainant did not consent to the relevant act, and
(b) that the defendant did not believe that the complainant
consented to the relevant act.
(2) The circumstances are that -
(a) the defendant intentionally deceived the complainant as to the
nature or purpose of the relevant act;
(b) the defendant intentionally induced the complainant to
consent to the relevant act by impersonating a person known personally to the
complainant.
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wmsn 19 (2) Penetration is a continuing act from entry to withdrawal.
(3) References to a part of the body include references to a part
surgically constructed (in particular, through gender reassignment surgery)
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% 1 Offences outside the United Kingdom
wmsn 78 “Sexual”
For the purposes of this Part (except section 71), penetration, touching or
any other activity is sexual if a reasonable person would consider that -
(a) whatever its circumstances or any person’s purpose in relation to it, it
is because of its nature sexual, or
(b) because of its nature it may be sexual and because of its
circumstances or the purpose of any person in relation to it (or both) it is sexual.
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