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the violence is committed raises the cry of thief, and calls upon other person, if are any
present, to come to his assistance; and this is done, and the thieves are killed by him in
the defence of his person and property, it is legal, and no liability attaches to the
homicide”

® Reinhard Zimmermann, The Law of Obligations Roman Foundations of the

Civilian Tradition, (Cape Town : Juta & Co, Ltd , 1992), pp.937-938.

° Nicholas Barry, An Introduction to the Roman Law (New York: Oxford Press,

1962), p.209.
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? Reinhard Zimmermann, supra note 8, p.998.
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1.3.1 n15tlaanumAWLa (Self-Defence)
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24“0/ o | 1

Ulpianis ,On the Edict, Book LXI. l#tityaifidn™ “Aagdananadnymraainnsn’ld

o

I v
o ar

Masilnflasnistseyeiadaeanigs wensiuiudninngsssnafneniu nszastiue
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25

Gaius, On the Edict, Book XVIII. Miiizyaf#dn™ “wnnianldsinniazesynnaanus

o

dulasuazlitlsenufriasainluanizin wdenngaiuainaauiuiinlec mezises

sanaaiumanaressssnaanazuenliyaraazinsangmunels”
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Paulus,On Sabinus, Book X. léityaj@an
] n:ll a tzll ¥ ] a [ dll
LW?’]SW']VLN@’]N’]?QVWZMQT]L@El\‘illﬁ Lﬂqﬂ@NVLNN@ LW?’]ZT]{]VN']EWJT]UW ﬂ@ﬂﬂ{]ﬂﬂqﬁnﬂw@\‘l

danliyanailnilesnsldinaslssedesaanasls.. ”

Opinions of Paulus, The Enectment of Justinian, and The Constitutions of Leo Translated

from the original Latin By S.P.Scott. (New York ; AMS press, 1973)

2 Dig.43.16.1.27 “Cassius says that one can repel force with force; for this
right is conferred by the Law of Nature. Hence he holds that it is clear that armed
aggression can be repelled by arms.”

2 Dig 9.2.4pr “Therefore, if | kill your slave who is a thief and is attacking me
at the time, | shall be free from liability, for nature reason permits be done in violation of

law.

2 Dig 9.2.45.4 “Where parties commit damage because they could not
otherwise protect themselves, they are guiltless; for all laws and all legal principle permit
persons to repel force by force. But if | throw a stone at an adversary for the purpose of
defending myself, and | do not hit him but do hit passer-by, | will be liable under the Lax

aquilia; for you only permitted to strike a person who is attacking you, and this solely
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where you do so in defending yourself, and not where it is done for the purpose of
revenge ”

2 Dig 9.2.454 *...But if | throw a stone at an adversary for the purpose of
defending myself, and | do not hit him but do hit passer-by, | will be liable under the Lax
aquilia; for you only permitted to strike a person who is attacking you...”

*®D 92454 .. .and this solely where you do so in defending yourself, and

not where it is done for the purpose of revenge...”
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Afenus, Digest, Book II. léitzyaimdn™ “gnguaiusndiilan inuaouagdrenuu
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2 Dig 9.2.5pr “Where, however, anyone kill another who attacking him with a
weapon, he is not be held to have killed him unlawfully ; and where any one Kills a thief
through fear of death, there is on doubt that he is not liable under the Lax aquilia. But if
he is able to seize him, and prefer to kill him, the better opinion is that he commit an
unlawful act, and therefore he will also be liable under the Lax cornelia”

* Dig.9.2.52.1 “The keeper of the shop placed his lantern on a stone in a
street at night, and a passer-by took it away the shopkeeper followed him and
demanded the lantern , and detained the party as he trying to escape. The latter began
to strike the shopkeeper with a whip which he held in his hand and to which iron was
attached, in order to compel him to release his hold. The struggle having become more
serious, the shopkeeper knocked out the eye of the party who had taken away his
lantern, and he asked for the opinion whether he could not considered not to have
inflicted unlawful damage, as he has first struck with a whip? | answered that unless he
had knocked out his eye designedly he would not to be considered to have caused
unlawful damage, because the party who first struck him with the whip was to blame; but
is has not first been beaten, but had fought with the party who trying to take the lantern

from him, the shopkeeper must be held to be responsible for the act ”
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Ulpianus, On Edict, Book LXXI l&ilryaiadn™
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*" Reinhard Zimmermann ,Supra note 8, p.1000.
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® Dig 43.24.7.4 “Gallus doubt whether still another exception may be
interposed for example, where for the purpose of preventing a fire from spreading |

demolish the house of my neighbor, and proceedings are instituted against me either

under the interdict Quod vi aut clam,or for the reparation of wrongful damage. Gullus is
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dsnglu

uncertain whether the exception, if you have not done this to prevent the spread of the
fire, ought to be employed”

* Dig 43.24.7.4 “Servius says that if a magistrate directed this to be done, the
exception ought to be granted, but a private individual should not be permitted to
demolish the house. If, however, any act was committed by violence, or clandestinely,
and the fire did not extend to that point, the amount of the simple damages should be
estimated, but if it did reach that point, the party in question should be released from

liability.”
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% Dig 9.2.49.1 “Where it is stated that wrongful damage can be prosecuted
under Lex aquilia, this must be understood to mean that wrongful damage was
committed when wrong was don together with damage, unless the act was committed
under the compulsion of overpowering force ; as Celsus states with reference to the
party who destroyed an adjoining house for the purpose of controlling a fire ; for in this
instance he say that no action will lie under the Lex Aquilia, because the man destroyed
the adjoining house being impelled by a just apprehension that the fire might reach his
premises, and whether the fire did so or whether it was previously extinguished, he

thinks that an action under the Lex Aquilia cannot be brought.”
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% Dig 47.9.3.7 “What the Preetor says with reference to causing damage only
applies where the damage has been committed maliciously, for if malice is absent, the
Edit will not be available. Hence, how must what Labeo stated be understood, namely if;
for the purpose of the protecting myself from fire, which has broken out, | demolish a
building belonging to my neighbor, should an action be granted against me, and my
slaves ? For, as | did this for the purpose of the protecting my own house, | certainly am
free from malice. Therefore | think that what Labeo said is not true. But can an action be
brought under the Aquilian Law ? | do not think it can, for anyone who desires to protect
himself does not act unjustly when he cannot do otherwise. Celsus, also, was of the
same opinion.”
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% Dig 19.5.4 pr “Where any one throws merchandise belonging to another in
to the sea for the purpose of the saving his own, he will not be liable to any action. If,
however, he does this without any reason, he will be liable to an action in furtum ; and if
he should do so with malicious intent, he will be liable be an action on that ground.”

* W.W. Buckland and Arnold D.Mcnair, Roman Law and Common Law A

comparison in outline, 2”d(Cambridge : The University Press ,1952), p.373.

“ Dig 9.2.29.3 “Labeo also says, that where a ship is impelled by the force of
the wind against cables attached to the anchors of another ship, and the sailors cut the
cables; and the ship cannot be extricated in any other way but by cutting the cables, no
action should be granted.”
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* Reinhard Zimmermann ,Supra note 8, p.998.
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“ Dig 47.10.13.1 “He who has recourse to a public law is not understood to
do so for the purpose of causing injury, for the execution of the law does not inflict
injury.”

“ Dig 47.10.13.2 “Where anyone is arrested for not having obeyed the decree
of the Preetor, he is not position to bring suit for the injury founded on the order of

Preetor”
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46 Dig 9.2.29.7 “Municipal magistrates who have committed wrongful damage
can be held liable under the Lex Aquilia ; for where any of them has taken cattle of yours
in execution, and allows them to die of hunger, by not permitting you to give them food
an action in factum should be granted. Moreover, where he thinks that he is levying an
execution in accordance with law, but does not actually do so, and stores the property
worn out and ruined, it is held that the Lex aquilia will apply; and this, indeed, can also
be stated where the execution was levied in compliance with the law. Where, however, a
magistrate committed violence against a party who was resisting, he would not be liable

under the Lex aquilia,”
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“ George Mousourakis, The Historical and Institutional Context of Roman

Law, (Gower House : Ashgate Publishing Limited , 2003), pp 138-139.
“® (G.4.26"Pignoris Capio was employed in some instances through custom

and in other by virtue of law.”
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* James Gordley, An_Introduction to the comparative study of private law

Readings, Cases, Materials, (London ; Cambridge university press, 2006), p.215.

* Hugo Grotius, The jurisprudence of Holland Volumes1, Translated with brief

notes and a commentary by Robert warden lee.2™ (Oxford ; Clarendon Press, 1977)

* Hugo Grotius, De Jure Belli Ac Pacis Libri Tres Volume Two Translated by

Francis W.Kelsey (Oxford ;The Clarendon Press, 1925) Retrieved August 18,2009, from

http://www.archive.org/details/dejurebelliacpac013020mbp
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*" Jean Domat, Civil law in its natural order, Translated by William strahan

(Colorado : Fred.B.Rothman & Co, 1980)
°2 Hugo Grotius, supra note 58, p 475.
® Hugo Grotius, supra note 59, pp 172-175.
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* Franz Wieacker, A history of private law in Europe, Translated by Tony Weir
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