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The use of the authority of the police officer in making the search,
seizure, and arrest 1s the use of state power which produce a lot of effect upon
the right and freedom of the people. Therefore, the police officer must be
clearly authorized by the law before making any search, seizure, and arrest.
The law which authorizes the search, seizure, and arrest is the Constitution,
the Constitution of the Kingdom of Thailand B.E. 2540, which aims at the
political reform and provides the protection to the freedom of the people and
creates a system of check and balances. The Constitution has abolished the
power of the administrative branch and the police to issue the search, seizure,
and arrest warrant; instead the Constitution has given such power to the Court

of Justice, being an independent and impartial institution, to scrutinize and
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balance the power of the administrative branch and the police and to prevent
the mistaken arrest of innocent accuseds, such as in the Shirley Ann Duncan
case whose arrest was based on the implication of the witnesses only. The
incident has been a great shock to the justice system of Thailand as some of
the innocent accuseds were mistakenly incarcerated in the prison and some of
them even lost their lives therein. Questions about the integrity and reliability
of the justice system have raised by the society and among the lawyers as to
the trustworthiness of the checking system on the use of the power of the
police in making the search, seizure, and arrest which leads to the abolishing
of the use of such power by the administrative branch and the police. From
thereon, there must reliable evidence of the crime before any search, seizure,
and arrest warrant can be issued by the Court of Justice in reliance on the
system check and balanrces.

The author has made the study of the concepts, principles and
approaches related to the illegality of such search, seizure, and arrest by the
administrative branch and the police at the pre-prosecution stage with an aim
to set up a guideline for amending the law in compliance and congruent to the
provisions of the Constitution of the Kingdom of Thailand.

In making the study of the problems related to the search by the
police officer before the arrest and the search after the arrest, it is doubtful as
to whether there is consequential process effect upon each other. In making a
search in the palace, it is provided by the law that it has to be authorized by

the Minister of Interior, but nowadays the search warrant has to be issued by
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the court. The constitutionality of the law in this regard is questionable. The
question of constitutionality has also been raised in regard to the arrest of
violent criminal offenders at night time which requires the authorization of the
Commander of the National Police Force or the provincial governor as the
case may be.

With respect to the problem of search after the arrest, the law
authorizes the police officer to make the search even it is against the will of
the accused, but it is still doubtful whether the police officer is empowered to
collect blood, urine and lava examples from the accused because the law only
provides that the investigative police officer is empowered by the law to
collect as much as possible of all kinds of evidence but it does not mention
that 1t can be extracted from the body of the offender.

With respect to the problem of arrest, there is a question of the validity
of the exception provision related to the arrest in the Criminal Procedure Code
which has not been timely amended after the Constitution was promulgated
after a period of five years as required by the provisional clause. The
constitutionality regarding the exception provision of the arrest is’
questionable and whether it 1s still valid as law. Another questionable problem
is related to the validity of those arrest warrants issued by the administrative
branch as to whether they are still enforceable since now all arrest warrants
have to be issued by Court. The problem of compoundable offense which is
committed in the presence of the of private people or the police officer is

questionable whether the police officer and the private people are empowered



TE 151286

to make the arrest because the law only provides that the administrative
officer and the police officer cannot make an arrest of any person, unless it is
a crime committed at his presence. The law does not specifically mention
whether i1s a compoundable offense or an offense against the state. The
additional crimes which related to the crimes committed in the presence of the
police officer are available or not are still questicnable. So as an arrest made
as a result of an entrapment presents the problem of its legality. The provision
of the Constitution which provides that the person arrested shall be informed
of the charges and the detail of his arrest dees not contain any requirement
that he must be advised of his rights as in the interrogation stage. As a result
the right of the person arrested at this stage is not protected.

All the problems related to search, seizure, and arrest can be said that
they arise from the ambiguity of the law especially the Criminal Procedure
Code which has not been amended in compliance with the Constitution. The
law related to the arrest itself is not clearly stated so as the right of the person
arrested. Because the ambiguity of the law it may render the detention at the
arrest and interrogation by the investigating officer which may be referred to
as the pre-prosecution stage null and void.

In order to solve all these problems the author has recommended that
the provisions of the law related to the search, seizure and arrest as well as
the protection of the right of the people arrested in the Criminal Procedure
Code should be amended in compliance with the Constitution. The provisions

of the law in the Criminal Procedure Code which is not repugnant to the
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Constitution but are not clearly written should be revised so that they can be
employed by the police officer to suppress crimes more effectively. The
provisions related to the protection of the rights of the accuseds by requiring
the person arrested must be informed of his rights at the arresting stage
should be amended to give better protection of the rights of the people when
the they pass through the criminal justice system from the inception. The right
of the accuseds to claim for indemnity for illegal detention at the pre-
prosecution stage should be provided by the law. The police officer who make
the arrest should file a report describing the arrest to the prosecutor who acts
as external agency which will review the legality of the detention and the
irregularity of the brief prepared by the

police officer. The Court should adopt the exclusionary rule to deny
the admission of any evidence illegally obtained. The authority and duty of
the police officer should be clearly indicated and the unrelated function

should be excluded to increase the skill and expertise of the police officer.



