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In this study, the researcher attempts to find out whether the fact that
MPs and Senators who are given yellow and red cards from the Election
Commission and liable to return their post salary and other governmental
work-related income is in accordance with the objectives of Constitution.

The research has found that Constitution and Bio-Acts on election of
MPs and Senators B.E. 2541 and Bio-Acts on the Election Commission B.E.
2541 do not stipulate that the exercise of power of the Election Commission
with regard to investigation, making a decision, issuing an order to invalidate
the result of an clection, issuing an order to recount, issuing an order to re-

elect, or withdrawal of the right to elect the runners for MPs and Senators to
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be final. However, the Election Commission asserts that the exercise of such
power is the exercise of judiciary power. Other organizations empowered to
inspect the exercise of state’s authority including judicial organization is not
entitled to inspect the exercise of state’s authority by the Election
Commission. Later on, the Constitutional Court decided, as shown in its
decision number 52/2546 on 30 December B.E. 2546, that the order of the
Election Commuission is final. The decision of the Constitutional Court 1n this
case is binding on other organizations in accordance with section 268 of
Constitution.

Tue order of the Election Commission has an effect on the political
rights of people. Those whose rights have been infringed can sue the Election
Commission under section 28 second paragraph and section 62 of
Constitution. Since the Constitutional Court has decided that the order of the
Election Commission is final, it can be said that this is contradict to the
objectives of Constitution which aim to protect the political rights of people
and allow-people to exercise their rights through the court. Moreover, this is
contrary to the principle of inspection of the exercise of state’s authority under
Constitution. This means that an organization empowered to inspect the
exercise of state’s authority must allow other organizations empowered to
inspect the exercise of state’s authority to scrutinize its exercise of state’s
authority too. It cannot claim that it is empowered to inspect others and as a
result will not allow others to inspect itself as such the Election Commission.

Furthermore, once the exercise of power by the Election Commission cannot
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be scrutinized, this will be m conflict with the principle of State Justice
whereby the administrative action can be scrutinized by the judiciary
organization. The judiciary organization is the one who exercises the
judiciary power in accordance with the principle of separation of State’s
power and section 3 of Constitution.

The inspection of orders or resolutions of the Election Commission by
the Inspection Commission, which comprises the Chairman of every State
Council Committee, is still inconsistent with the objectives of Constitution
because the Inspection Commission does not have the status of an
organization having authority to inspect the exercise of state’s authority under
Constitution. The order given by the Inspection Coimmission, therefore, has
no legal force because the Election Commission can choose to follow or not
to follow such an order.

The research has also found that there is 68.18 percent agreeing that the
Court of Justice should be empowered to inspect the exercise of state’s
authority by the Election Commission in issuing yellow and red cards. This
can be done by allowing the Court of Justice to carry out openly ihe trial
prbcedure, to give chances to both parties to trial, to use a special procedure as
that which has been used in the Division of Politician’s Criminal Cases of the
Supreme Court, and to stipulate that the decision of the Court of Justice is
final.

From such studies, the researcher suggests that relating law should be

amended and a new law on the legal procedure of cases involving election



TE 159952

should be enacted in order to empower the Court of Justice to inspect the
exercise of state’s authority by the Election Commission and to prevent any
delay in legal procedure as had happened in the past. The laws that should be

amended and enacted are specified as follows:

1. amend the Act on Election of MPs and Senators B.E. 2541,
sections 4, section 7/1, section 34, section 34/1, section 85/1, section 85/7.

section 94, section 95 and section 113/1,

2. amend the Act on the Election Commission B.E.2541, section 10

(8) and section 16,

3. amend the Constitution of the Kingdom of Thailand B.E. 2540,
section 145 (4) and (5), section 147, section 159 and section 272,
4. repeal the Act on the Election Commission B.E.2541, section 85/3

and section 85/9,

5. enact ihe Act on legal procedure of cases involving clection of MPs

and Senators.



