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In the past, a contract was concluded when both parties, without any
force voluntarily agreed its terms and conditions. And had absolute freedom to
specify the scope of the types, forms, and conditions of the contract. Such
agreement then bournd the parties without any interventior, in accordance with
the principle of the freedom of the contract and respect of the principle of the
autonomy of the will.

At present, the equality jointly concluding the terms of the Contract no
longer exists. Contracts are often stipulated the party that has stronger
economic and bargaining power. This practies distorts the principle of the
freedom of the contract and the principle of the autonomy of the will..

The objective of the author is to study restrictive clauses, requirements,

terms and conditions in contracts between department stores and suppliers,
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together with their effects with respect to the Civil and Commercial Code and

the Competition Act B.E. 2542.

The study questions that if those stipulations involve actions be'ween
two business operators, can they be considered fair, and whether this issue runs
counter to the Competition Law. The study focuses on the present enforcement
conditions of this law, particularly, Article 29, and on case studies in which
local and overseas legal environments are compared.

The result of the study indicates that:

1) Even if the contract is issued in accordance with the wishes of the
party that has more bargaining power, the Civil and Commercial law considers
it a binding contract as long as its terms and conditions do not cause social
unrest or run counter to social ethics of the public, and the other party can
accept them, and

2) Setting restrictive clauses or requirements or terms and conditions as
stipulated in Article 29 can be considered unfair trade practice. Enforcement of
fair trade practice requires rules of the law to prove the real intention to restrict
competition, to cause damage and losses, and to obstruct the business operation
of the other party. Such actions may force the other party out of business. In
deliberating this issue in relation to Article 29, one has to consider legal,
economic, sociopolitical aspects as weil as the methods and features of the
business enterprise in question.

In summary, it can be said that the Competition Act of B.E. 2542 is still
modern to the Thas. Therefore, there is no case that can serve as an example

for legal consideration. To enforce this law, the authorities really need to
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establish measures and to clearly define the scope of law. If they can do this,
they will be able to enforce the law to ensure free and fair competition among
business operators, which is the objective of this law.

Hence, the author would like to make the following suggestions:

1) The authorities should establish a clear definition for ethical business
practice;

2) To prevent unethical actions and the contract party from breaching
the agreement, both sides should agree to register their agreement;

3) The Business Competition Committee should set up a team to
conduct research and study in detail about operation methods and business
procedures of department stores and other types of retailers;

4) The authorities should enact a law that enables the party that suffers
loss or damage to file a legal appeal to seek compensation in the court of law
without first having to wait for the ruling from the Business Competition
Committee;

5) The rule of law must take into account the real intention or objective
of the party in question whether it is to establish business discipline, and the
effect of such intenticn or objective on the business, and

6. The authorities should pass the proposed bill on retailing so that the
country has a specific law to govern this type of business in accordance with

the competition law.





