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In Thailand, courts having jurisdiction over criminal matters are the
Court of Justice and the Military Court. The Military Court has particular
features, which are different from the Court of Justice, because military
personnel are assigned a duty of deploying weapons to protect the nation,
religions, and His Majesty the King. Superiors have to supervise military
personnel and be strict with rules of military discipline. Criminal offences
committed by military personnel are considered as a violation of rules of
military discipline. It is, therefore, necessary that the Military Court tries and
adjudicates such criminal cases within its jurisdiction.

The Military Court has the power to exercise criminal jurisdiction over

criminal offences as prescribed by the Military Criminal Code, the Penal
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Code, or other Statutes stipulating criminal liabilities. However, the Military
Court has the power to try and adjudicate those criminal offences on the
condition that the alleged offender must be within the jurisdiction of the
Military Court whilst an offence has actually been committed, without regard
to the jurisdiction of the Military Court of the injured person. The Military
Court is, therefore, related to the injured person who is a civilian outside the
jurisdiction of the Military Court. The adjudication in the Military Court is
particularly subject to the Act for the Organization of the Military Court B.E.
2498 (A.D. 1955) and such Act restricts certain rights of the injured person
who is a civilian outside the jurisdiction of the Military Court, causing
nonequivalence among the injured person outside the jurisdiction, the mnjured
person within the jurisdiction of the Military Court and the injured person in
criminal cases in the Court of Justice. This is inconsistent with the principal of
equivalency pursuant to § 30 of the Constitution of the Kingdom of Thailand
B.E. 2540 (A.D. 1997).

The analysis demonstrates that there are some crucial legal issues on
criininal procedure process in the Military Court in the normal situaticn. The
Act for the Organization of the Military Court B.E. 2498 (A.D. 1955) § 49
first paragraph prescrioes that, in the normal situation, the Military Prosecutor
and the injured person within the jurisdiction of the Military Court are entitled
to institute a criminal prosecution in the Military Court. The injured person
outside the jurisdiction of the Military Court is not entitled to institute a

criminal prosecution in the Military Court but is required to submit the case to
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the Military Prosecutor to institute the criminal prosecution on his behalf.
Restriction of the right of the injured person outside the jurisdiction of the
Military Court has caused the following issues: a non-prosecution order issued
by the Military Prosecutor bars the right of the injured person outside the
jurisdiction of Military Court to institute a criminal prosecution; the injured
person outside the jurisdiction of the Military Court is not entitled to apply by
motion to associate himself as joint prosecutor; case succession; the power to
act on behalf of the injured person; the injured person outside the jurisdiction
of the Military Court is not entitled to appoint a counsel to act on his behalf in
accordance with the Act for the Organization of the Military Court B.E. 2498
(A.D. 1955) § 55 first paragraph; and the injured person outside the
jurisdiction of the Military Court is not entitled to lodge an appeal or dika
appeal against the judgment of the Military Court in the normal situation.
Such restrictions only apply to the injured person outside the jurisdiction of
the Military Court but do not apply to the injured person within the
jurisdiction of the Military Court.

In addition, this study demonstrates that § 51 and § 53 of the Act for
the Organization of the Military Court B.E. 2498 (A.D. 1955) have caused
problems relating to the application for orders granting restitution of the
property or the value thereof, or compensation. Such Act grants the Military
Court the power to render judgment for restitution of the property or the value
thereof, or compensation only to the government and bars the right of the

injured person to apply for restitution of the property or the value thereof, or
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compensation in the Military Court. As a result, the injured person has to file
a civil action in the Court of Justice and incurs expenses and wastes a huge
state budget. The Thai Military Court grants the privilege to the injured person
within the jurisdiction of the Military Court to institute a criminal prosecution
independently and separately from a criminal prosecution instituted by the
Military Prosecutor. This indicates that the State protects the injured person in
criminal prosecutions unequally, which is not in line with § 75 of the
Constitution of the Kingdom of Thailand B.E. 2540 (A.D. 1997).

To solve those legal problems as mentioned above, firstly, the author
proposes to revise the Act for the Organization of the Military Court B.E.
2498 (A.D. 1955) § 49 first paragraph by granting the right to the injured
person outside the jurisdiction of the Military Court to institute a criminal
prosecution as equal as the right of the injured person within the jurisdiction
of the Military Court and the injured person in criminal matters in the Court of
Justice on the condition that the prior consent is granted by the Military
Prosecutor of the Military Couﬁ, to enable the Military Prosecutor to review
the case instituted by the injured person.

Secondly, the author proposes to revise § 51 of the Act for the
Organization of the Military Court R.E. 2498 (A.D. 1955) by granting the
Military Court the power to render judgment for restitution of the property or
the value thereof, or compensation to the injured person. The injured person,

thus, does not need to file a civil action in the Court of Justice, which would

be a waste of time and resources. The author, additionally, proposes to repeal
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§ 53 of the Act for the Organization of the Military Court B.E. 2498 (A.D.
1955) due to the amendment of § 51 as mentioned above.

Thirdly, the author proposes to revise the first paragraph of § 55 of the
Act for the Organization of the Military Court B.E. 2498 (A.D. 1955) by
granting the injured person outside the jurisdiction of the Military Court the
right to institute a cnnminal prosecution pursuant to § 49. Fourthly, the author
proposes to amend § 61 concerning periods of time for the Prosecutor and
defendant to lodge an appeal or dika appeal with the Appellate Court or the
Supreme Court by extending such period of time from within 15 days from
the date of judgment or order has been read or has been regarded as having
been read to the party lodging the appeal to 30 days so as to be in line with the
system of the Court of Justice and the Administrative Court. Finally, the
author proposes to adopt a system of permission or certification to appeal or
dika appeal under the system of the Court of Justice into the Military Court in
the normal situation to effectively administrate justice to the parties in

criminal cases.





