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Search is the first steps and the bases for the enforcement of
criminal law according to the law of Criminal Procedure. They are the
stepts which are administered solely by the executive brance of the
government where evaluation of evidence and varification of proof are
not likely.

Since the eighteenth century individual rights have been invented
and developed gradually through the principle that the essential freedom
and natural rights of the citizen should be protected. This resulted in
the conflict between the attempt to enforce the law by the sovereign
and the attempt to protect individual freedom and natural rights. Even

though the criminal justice system has been designed to accommodate
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the measures to solve such conflict, such effort is, most of the time,
obsolute. This is due largely to the nature of crime problems which are
dynamic rather than static.

In most civilized countries it is recognized that the citizen’s rights
regarding search should be protected and put fourthin the country’s
constitution. Also, the law of criminal procedure of those countries
consists of the provisions which, in effect, control the power and
mothodology of the law enforcement agencies, particularly the police
force. However, there is no law which explicitly stipulates the extent of
the duty of the citizen to comply with the police officer’s orders. In the
other words, the law regulates only the enforcers not the enforcees.

In the United states, Where it seems the countries which has
developed the concept of individual rights protection, there is the Fourth
Amendment to the Constitution which protect the citizens rights.
Accordingly, search can be initiated only throught “probable cause”
which is similar to the principle of law in England and Thailand.
However, arrest without warrant is possible, e.g. when the situation and
circumstance warrant the cause of search. Fragrant crimes and
emergency situations except the police from the individual rights
principle. Otherwise, the Public Prosecutors or the Court will regulate
the use of search powers by the excutive branch. In Thailand search
may be conducted without warrant in emergency situations. However,

But only the Court can be made warrant.
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In England search can be conducted, principle, through warrant of
search issued by magistrate or in some cases by senior police officers.

It can be stated here that in Thailand, The United States and
England there have already been the attempts to establish the just legal
principle for search so that the effective enforcement of criminal law as
well as the protection of individual rigthts could be achieved. However,
it is the opinion of this write thét if there are more laws that regulate
the operation of the police in too much detail, there will be more
criminals escape the wheel of the criminal justice system.

The basic concepts pertaining to this matter are two. One
emphasizes the protection of individual rights called Due Process Model
of criminal law and the other emprasizes the power of the law
enforcement agencies to prevent crime called Crime Control Model of
criminal law. There is no concensus as to what model is suitable for
the present day reality but most of the time reconciliation between the
two models is encouraged.

Sinces crime problems are dynamic, therefore, no matter which
model is to be employed, the most important thing is to leave room for
change and flexibility of legal provisions. This is so because the
criminal justice system would be in accord with the progress of the
criminals. It is, therefore, imperative that the use of police discreation

be enhanced to accommodate the flexibility of law enforcement apparatus.
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Therefore, it can be concluded that individual rights and freedom
cannot be perfectly protected because the state has to consider the crime
prevention aspects of the criminal justice system as well. Crime
prevention’ measures unavoidably disturb the individual rights to certain
extent. The state should, however, consider the real necessity and

suitability with greard to individual cases and social suituations.





