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All democratic countries exert sovereign authority through the power
of the legislature, the executive, and the judiciary. The legislature not only has
the power to enact laws, but also possesses other important powers, such as
controlling and auditing the administration (government), the power to
approve any conduct affecting other countries, in particular approving any
pacts or international treaties affecting the country’s sovereign power.

On June 2, 1992, Thailand became a signatory to the bio-diversity
convention, an international environmental law in the form of a treaty. The
government ordered the relevant government departments to study the

feasibility. and the adequacy of domestic law, with regard to ratifying such a
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convention. The majority of the relevant departments proposed that existing
domestic laws were adequate enough to ratify the convention and that it was
not necessary to request the approval of the cabinet according to section 224
of the Constitution. However, the Council of State argued that section 15, para
I1, of the Convention obviously conflicted with domestic laws due to the
provision determining that the signatory had to allow unlimited access to any
and all genetic resources. On the other hand, the relevant Thai laws had
designed a licensing system that depended on the discretion of competent
officials. The provision set forth in section 15 of the CBD Convention then
involved changes to the laws governing national sovereignty which needed to
be approved by the cabinet.

The government, therefore, placed the case before the Constitutional
Court. With regard to the facts and content of the case, there are certain
problems that need to be delineated as follows:

1. Firstly, there is a problem concerning the definition of “legal
provisions in terms of changes in legislation regarding the limits of
governmental authority”. The results of this study revealed that any legal
provisions would force the government to abandon all or part of its national
sovereignty, including changing the provisions contained in domestic
substantive and adjective law.

2. With regard to the problem of law enforcement, the study pointed
out that any international laws (treaties, conventions) that conflicted with

domestic law or changed law enforcement resulted in changes in jurisdiction.
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3. Regarding the problem of legal agreements, the study indicated that
in order for such legal contracts to be approved by parliament, there must be
agreement that the content is in accordance with the Thai civil and
- commercial code. In addition, there must be agreement that such content
would result in a loss of national sovereignty and changes in law enforcement
that would affect rights, obligations, and liabilities, as well as domestic legal
procedures at the judicial, administrative and legislative levels.

This research makes the following suggestions: to use the comparative
vertical approach regarding the common law system concerning the legal
provisions affecting national sovereignty; to introduce amendments to
domestic law regarding the conservation of bio-diversity; to enact laws
concerning the protection of indigenous knowledge; and to establish a
framework for ratifying international soft and hard laws, including conducting

research on international legal agreements.
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