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The problem concerning enforcement of the Constitution of Thailand
Section 295 thesis is concerned with the doctrine of Constitutionalism. “The
constifutional law is the supreme law of the land, but, we must put more
weight on the reasoning behind the constitution rather than the letter of the
constitution itself.”

Constitutionalism is the bedrock of the legal state, but we must also be
concerned with customary law and the legal process. We would like to affirm
that the democratic political system exists under the King, with sovereign
power belonging to the Thai people. This encompasses the freedom and
dignity of the Thai people as guaranteed by the constitution.

The main thrust of the 1997 Constitution is that politics belongs to the

people and not merely to the politicians; politics must be made transparent.
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Accountability is crucial and public participation is essential. Furthermore, the
1997 constitution separates the executive branch from the legislative branch.
The stability of the executive branch is also a goal of the constitution (so that
elections are fewer and farther between than previously).

Section 295 is the topic of this thesis. The Constitutional Court is a new
entity with this constitution. As a result we must be clear about the advanced
constitutional law. Especially the meaning of “Constitution” as distinct from
“constitutional law”. The word “Constitution” focuses on the written
Constitution, the document itself; but constitutional law encompasses
constitutional practice, including conventional and customary law. In this
democratic regime with the King as Head of State, as concerns the Rule of
Law and the principle of the Legal State, these democratic principles as
above, have two main objectives:

| 1. Promotion of stability of government in order to maintain the public
interest effectively, along with the welfare of the Thai people, and

2. Protection of civil liberties, and the rights, dignities and equality of
the Thai people under the law.

These are the main purposes of political reform, which is a holistic, not
merely focused on a few narrow points.

The promulgation of the present Constitution on October 11, 2540 B.E.
is now five years in the past. There are 336 sections in this Constitution but in
this thesis we are considering Section 295 within Chapter Ten, which concerns

the inspection of the exercise of state power especially focusing on the
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declaration of accounts showing particulars of assets and liabilities. The
Section declares “Any person holding political position who intentionally fails
to submit accounts declaring assets and liabilities and the supporting
documents as provided in this Constitution, or intentionally submits the same
with false statements, or conceals the facts which should be revealed, shall
vacate his office as from the date of the expiration of the time limit for
submission under Section 292; or as from the date such acts are discovered, as
the case may be, and such person shall be prohibited from holdings and
political position for five years from the date of vacating office.

“When the case under paragraph 1 occurs, the National Counter
Corruption Commission shall refer to the Constitutional Court for further
decisions, and when the decision of the Constitutional Court is given, the
provision of Section 7 shall apply mutatis mutandis.”

‘In trying to interpret Constitutional law, whenever no provision under
this Constitution is applicable, then we try to find prior constitutional practice
-- but unfortunately this section is a novelty first appearing in this Constitution
for the purposes of the inspection of the exercise of state power, especially by
the Prime Minister of the Kingdom. So when a petitioner filed a writ to the
National Counter Corruption Commission in order to investigate evident
intentional concealment of major assets by the Prime Minister, we found that
the word “intentionally” in the constitutional law sense was not interpreted or
constructed in keeping with the ordinary Criminal Code Section 59 or Civil &

Commercial Code Section 420. Under the Criminal Code the prosecution has
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a duty to assemble a preponderance of evidence; the same is the case under
the Civil & Commercial Code. However the Constitutional Court in the case
brought by the author, held to a looser standard than either of these Codes,
which is inconsistent with the legal standards of the Kingdom, which we
maintain must be adhered to universally. Are high public officials of the
Kingdom to be held to a standard of conduct, of decorum, of behavior less
strict than that to which the general public is held? Reason tells us that their
conduct ought to be no less exemplary and devoid of malfeasance than that of
a clerk, or a manager, or a company officer, indeed, that of a “CEO” as some
politicians now like to style themselves. Indeed, Thai tradition, in particular
the “sakdina” feudal code, invariably required a much higher standard of
righteousness from the mighty than it did from the common people, with
penalties scaled accordingly. Under such tradition the highest official of the
Kingdom ought to be not simply blameless but free from even the appearance
of blame. But by any reasonable test we must observe than some of the
present crop of political leadership have failed to live up to such appearance
of blameless conduct, much less actual righteousness.

Both the Constitutional Court and the National Counter Corruption
Commission are new and independent bodies first seen in Thailand under this
1997 Constitution. Previously the old Counter Corruption Commission was
established under normal legislation, not by Constitutional , and was under the
Office of the Prime Minister -- not an independent body. We also consider

these two independent bodies (The Constitutional Court and the NCCC) as
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political institutions. Legally speaking, henceforth the decisions of the
Constitutional Court must be considered as part of the constitutional practice
that will become conventional or customary law in the future, under Section 7
of the Constitution, or finally, so called Constitutional Law.

In conclusion we must realize that the Constitutional Court is 2
political institution under the Constitution but the Constitutional Court is not
the Supreme Court of Justice of Thailand. The Supreme Court of Justice is
still the Supreme Court of the Kingdom. The Constitutional Court is a quasi-
political, quasi-judicial institution. Therefore, the procedures which must be
applied in the Constitutional Court must encompass legal principles, the rule
of law, legal methodology, political science, and other social sciences, with
the highest priority being the national interest for the best benefit to the
Kingdom and the people of Thailand, in the spirit of political reform.

Even that application must not be in headlong direct conflict with the
principle of the Legal State, or destructive to the Rule of Law. Otherwise the
enforcement of Section 295 will be applied only to the politically vulnerable
or expedient, and such enforcement will necessarily be both arbitrary and
capricious. The Constitutional Court must adhere to the same standard of
professional jurisprudence as the Supreme Court of Justice, the Courts of
Appeals and the other Courts, all of which exercise their authority in the name
of the King — which name must never be as a consequence, muddied.
Decisions of the Constitutional Sourt, if it is indeed to be deemed a Court of

Law, must be logical (at least) and consistent. After all these decisions will
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become constitutional law of Thailand, and may often be subject to world
attention when cases of some notoriety are brought forward.

In this light we suggest that limiting terms of Constitutional Court
judges may be counter to the intention of having the Constitutional Court be
truly independent from partisan politics. United States Supreme Court Justices
are appointed for life (as are all U.S. federal judges); the experience of
American Presidents for two centuries has been that their appointees, often
selected for political orthodoxy in conformity with the President, instead
change and evolve once on “the Bench” and sometimes, render decisions that
are totally inconsistent with the intent of the chief executive who put them
there. That is independence. A judge who must look to politicians for re-
appointment in nine years is not a truly independent jurist.

The Supreme Court of Thailand accepted the international principle of
judicial review as espoused in the famed 1803 A.D. American case Marbury v
Madison, in a landmark decision 1/2489 B.E. The present Constitution
removes this hallowed authority from the Supreme Court of Justice and vests
it exclusively in the political institution called the Constitutional Court. But by
doing so the Constitution does not in any way intend to relax the professional
and legal and judicial standards of the Constitutional Court as compared to all
other Courts of the Kingdom; The Constitutional Court in order to be the

highest panel in the Kingdom must be the most exemplary.
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