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This research aims to understand (1) the principle of subrogation
according to insurance against loss in order to compare and contrast subrogation
according to the Thai Civil and Commercial Code governing obligations and
subrogation with foreign laws of a similar nature; (2) the problems of law
enforcement regarding the Thai Civil and Commercial Code, section 880.

The findings indicated that the principle of subrogation according to
insurance against loss prescribed in section 880 and subrogation in the Thai
Civil and Commercial Code, sections 226, 227 and 229 were similar in that the
said sections were issued by virtue of the law. The differences lay in the objectives
or legislative intent. The objective of subrogation in accordance with the prescribed
obligations was the settlement of such obligations. The aim of subrogation
according to insurance against loss is to pay actual compensation. According to

section 880 of the Thai law, the loss has to result from a third party only. The
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principle of subrogation was similar to that which exists in foreign laws as specified in
this research. Enforcement of the law in accordance with section 880 of the
Civil and Commercial Code contains certain loopholes. Also, there are some
problems regarding a lack of clarity regarding such legal issues as the amount
of compensation, the right to sue in the case of subrogation, the right to claim
the interest of the insurer and the right to salvage that is insured, etc.

Consequently, the following amendment to section 880 is recommended
to ensure that the information contained therein is both complete and clear.

1. With regard to compensation, a clause should be added to the effect
that “the insurer should have subrogation equal to the amount spent but not more
than the actual amount of loss.”

2. With regard to the right to sue in the case of subrogation, a clause
should be added to the effect that “the insurer has the right to claim for subrogation
from the third party within the prescription in accordance with the former debt
value subrogated.”

3. With regard to interest, a clause should be added to the effect that “the
insurer has the right to claim for interest from the day of compensation payment.”

4. With regard to the right to salvage, the following provisions should be
added.

4.1 In cases in which the insurer pays compensation in full according
to the damage, the salvage belongs to the insurer.

4.2 In cases in which the insurer pays compensation in part, the insured
party has the right to choose to take the salvage or to give the salvage to the insurer
and to accept the amount of the value of the salvage from the compensation in due

proportion.





