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The Trade Secrets Protection Act of B.E. 2545 was enacted to provide
protection to owners of businesses in accordance with “The Agreement on
Trade and Related Aspects of Intellectual Property Rights” (TRIPs). This is
one of the many agreements coming under the aegis of the “World Trade
Organization” (WTO), which is charged with protecting trade secrets of
concern to member states under international law.

Thailand, as a member of the WTO, is required to comply with this
agreement. Trade secrets have long been considered to be intellectual
property in the private business sector when it is a matter of producing or

developing unique products or processes. Trade secrets are a type of
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intellectual property with characteristics so special they must be maintained
in “SECRECY.” After the secret is revealed, then, the secret is no longer a
secret.

A dubious case in point is when trade secrets have been disclosed
during court procedures. Information given at hearings will become public
information, and anyone could easily obtain access to the information
disclosed. The interests of the owners of such trade secrets will be jeopardized
through the disclosure of secret information at such hearings, thereby
rendering the keeping of such secrecy otiose.

The Thai court having jurisdiction over hearings involving trade secret
disputes is the Central Intellectual Property and International Trade Court.
We need to consider the fact that trade secrets dispute cases are very new to
us and only a few cases have been filed with this court. Since there has been
such a paucity of cases, judges have correspondingly few opportunities to
learn and gain sufficient experiences. This is a liability since it hinders the
development of proper guidelines for court procedures in such cases. In
practice, Thai courts cannot provide non-disclosure protection to the rightful
owner of a trade secret after a complaint of trade secret violation has been
filed with the court. This is because the Trade Secret Protection Act B.E.
2545 provided no provisions for the court to follow in protecting the owners
of trade secrets.

Cases involving infringement of trade secret rights are rare in Thailand

in comparison to other countries. However, it is necessary to provide lawful



190210

measures safeguarding trade secrets which may be disclosed in the course of
trials or hearings. Without these lawful measures, in camera hearings alone
will truly be insufficient in protecting the rightful owners of trade secrets
which could be revealed at any stage in hearings or trials. As a consequence,
the rightful owner of the trade secrets under dispute may not be willing to file
a complaint with the court.

In comparison, legal measures taken in such cases in the United States
of America and Germany can be summarized as follows:

1. Evidence presented to the courts by both parties at hearings or
procedures providing for the determination of evidence to be provided at
hearings must be safeguarded and the disclosure of such information to any
unauthorized party is prohibited.

2. The keeping and safeguarding of trade secrets are guaranteed
because only authorized individuals are allowed access to the relevant
information.

3. Comparisons made with these foreign legal measures shed light on
legal problems regarding the protection of the rightful owners of trade secrets
while cases are being heard at the Intellectual Property and International
Trade Court.

It has been determined that the Trade Secrets Act of B.E. 2545 still
lacks legal measures ensuring the maintenance of trade secrets. The laws of
foreign countries are more flexible by virtue of providing appropriate legal

measures safeguarding trade secret information. These measures regulate in
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camera procedures, safeguarding the secrecy of documents, affixing secure
seals, prohibiting unauthorized access to sensitive files, the making of non-
disclosure agreements, and limiting disclosure of trade secrets during
hearings. In this light, then, I would like to make the following three
suggestions:

1. A committee to consider measures to take regarding the keeping of
trade secrets should be appointed. This committee should be given the
authority to propose measures protecting trade secrets.

2. To amend the provisions of the Intellectual Property and
International Trade Act of B.E. 2540 by adding provisions protecting trade
secrets from disclosure at hearings and provisions whereby judges can take
measures to ensure the safeguarding of trade secrets.

3. The Trade Secret Act of B.E. 2545 should be amended so as to
provide for the punishment of trade secret infringement violations on the
basis of in camera court hearings under Chapter 2 detailing in camera

procedures.





