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An administrative contract is a contract in which one party is a
Government Party, whereby the Government Party provides public services or
makes available public utilities or pursues benefits from allowing a Private
Party to participate in operating public services. In such an administrative
contract, there are provisions with special characteristics reflecting privilege
of the Government to accomplish the public services. The privilege of the
Government may be exercised in 3 manners as follows:

1) Exercise of the Government Party’s privilege pursuant to laws. The
Government Party may exercise the privilege when necessary for the public
benefits and under serious situation and emergency only.

2) Exercise of the Government Party’s privilege pursuant to the
administrative agreement. The exercise of the Government Party’s privilege is

subject to limitation under the administrative agreement and the laws. The
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Government Party does not have a power over the Private Party at all times
during the contract term and does not have a superior power in all cases.

3) Exércise of the Government Party’s privilege in case it 1s not
specified in the administrative agreement and the laws. There is no provision
directly related to privilege of the Government Party in administrative law.
When exercising a privilege it may be contradictory to other laws, which may
be an act or law at a secondary level, resulting in the Government Party’s
exercising of the privilege an illegal action.

Legal issues to be studied regarding privilege of the Government Party
in an administrative contract are as follows:

1) Exercise of the Government Party’s privilege pursuant to laws has a
question on scope of the privilege exercise and interpretation of the term when
necessary for the public benefits.

2) Exercise of the Government Party’s privilege pursuant to the
administrative agreement with express provisions included in the
administrative contract, but the Government Party’s exercising the privilege to
amend or terminate the contract without observing the provisions in the
administrative contract shall cause the Governmenf Party to have a problem
regarding legitimacy.

3) Exercise of the Government Party’s privilege in case it is not
specified in the administrative agreement and the laws. Since no privilege is
specifically provided, the Government Party’s exercising a privilege shall

cause the Government Party to have a problem regardiug legitimacy.
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It can, therefore, be concluded that the exercise of the Government
Party’s privilege shall require authorization by a specific legislation when
necessary fof the public benefits, for national security, for prevention of
public disasters, for economic stability. Exercise of the privilege pursuant to
laws is limited to serious situations only. The Government Party does not
have the power to exercise the privilege at all times and in all cases, but
limited to necessary cases only.

In exercising privileges pursuant to administrative contracts, the
Government Party has limited scope under the terms of contracts and matters
of laws. The Government Party does not have power over the Private Party
throughout the contract term and not in all cases. In cases of emergency, the
Government Party’s exercising the privilege to amend or terminate the
contract without observing the administrative terms of agreement shall cause
the Government Party a problem relating to legitimacy because the
Government Party does not comply with the contract.

Lack of provision pertaining to privilege in administrative contract
shall cause problem on the Government Party’s exercise of privileges in
connection with the scope of privileges and liabilities of the Government
Party. It is, therefore, appropriate to have legislation for benefits of the
Government Party in order to prevent the Government Party from exercising
excessive power or oppressing power, and it shall also be a mechanism to

control and check the Government Party’s power exercise.
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It is, therefore, recommended as follows. To amend the Act
Establishing Administrative Court and Procedures B.E. 2542 to include
provisions directly related to privilege exercise in case it is necessary or in
serious situation for the public benefits, or to prevent damages to the public,
so that the Government Party can act legitimately and problem on
contradiction between each law or laws at a secondary level, with this law
being the fundamental law of various administrative laws for application in
controlling and checking the Government Party’s exercise of privilege to
ensure legitimacy.

To amend the Act Establishing Administrative Court and Procedures
B.E. 2542 by adding the term “privilege” to enable the Government Party to
exercise privilege in connection with contract amendment and termination.
Such special description implying privilege of the Government Party shall
enable the Government Party to act legitimately pursuant to provisions of
contracts and laws.

To amend the Act Establishing Administrative Court and Procedures
B.E. 2542 to authorize the Government Party to issue rules on the
Government Party’s exercise of privilege in administrative contracts in
connection with unilateral contract amendment and termination, scope of the
Government Party’s exercise of power when necessary to protect public

interests or to prevent damages to the public.





