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A Distinctiveness of a trademark is the most important element of a
trademark because the main purpose of using a trademark, in general, is to
identify goods of one undertaking from the others, and indicate the origin of
goods. As a result, entrepreneurs usually use words that are capable of
informing buyers of the characteristic and quality of the goods as a trademark
and apply such words for trademark registration. This practice causes problem
in examining whether such trademarks involve words that directly refer to the
characteristic and quality of goods under Article 7 para. 2 (2) of the Trademark
Act of B.E. 2534 or not. After doing the research, I found that there is no clear

guideline and legal interpretation differs among trademark examiners and the

Trademark Board.

Moreover, I found that the provision concerning “direct reference to
characteristic or quality of goods” is the provision that restricts right of the
applicant of a trademark registration. Therefore, the consideration regarding
this matter should be clear, stable and strictly interpreted. The phrase “direct
reference” should mean the public is able to understand the reference easily and
does not need to think or imagine whether the word refers to the characteristic
or quality of the goods or not. This is important because in the case where the
public understand that the word directly refers to the characteristic or quality of
the goods, it will render the word unregisterable and ruin the criteria for
consideration of other trademarks. Therefore, in order to create a transparent
and effective trademark system, a guideline for exercising discretion and
interpretation should be established according to the frame of linguistic
knowledge of general public, especially consumers. This guideline should
provide a clear reference of dictionary or source of information. In conclusion,
I believe that there should be a clear guideline laying down scope of legal
interpretation in order to minimize mistake and establish rationale trademark

system to be in line with international standard.





