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The purpose of the thesis is to study the problems related to Article
336 of the Constitution of the Kingdom of Thailand B.E. 2540 (the
“Constitution”). This Article relates to the authority of independent agencies
under the Constitution to present their opinions to the National Assembly and
the Cabinet regarding amendments to the Constitution. Thé problems
considered relate to the process prior to the amendments to the Constitution.
Specifically, the problems relate to the presentation of the opinions for the

amendments to the Constitution--not the amendment process itself.
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The problems arise because of restrictions on the power of the
independent agencies with respect to presenting opinions. In cases where
three independent agencies present their opinions to the National Assembly
and the Cabinet, their opinions are not binding upon the National Assembly
and the National Assembly is not required to make motions for the amendments
to the Constitution to the National Assembly according to Article 313. Also,
since there are several independent agencies, there may not be unity in their
opinion and a motion may not be brought.

The result of the study reveals that the philosophy of “natural law” has
long held theories regarding the concept of justice. Justice is related to human
nature. According to the two theories of human nature, there are good human
beings and bad human beings. These two theories have developed according
to the changes in the societies and the theories merge with the theory of
individualism which produced the theory of the social contract. The social
contract consisted of two concepts as did the theory of the natural law school.
Therefore, it can be said that the two theories of human nature are the basis of
the social contract and the democratic concepts of John Locke and Montesquieu.
These concepts developed into the system of limited government and the
separation of powers.

According to the concept of the separation of powers, the legislature,
the executive and the judicial powers cannot be vested in a single person.
There should be checks and balances on these three powers. Such systems are

called the parliamentary system in Britain and the presidential system in the
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United States. In France it is called the semi parliamentary presidential
system. |

One hundred years after the Constitution of the United States was
ratified there were a number of political scandals which followed the elections
in both the parliamentary and presidential system countries. As a result, it
was apparent that the systems of separation of powers and checks and balances
were not adequate solutions to the problems. The United States introduced
the system of independent agencies to supplement the system of separation of
powers and checks and‘balances. The agencies are able to respond to the
problems and are consistent with the concepts of modern democracy. Britain
and France were the very first countries which followed the pattern initiated
by the United States and Thailand later followed suit.

Thailand has introduced the concept of independent agencies into its
system of government. Therefore, the issue for the study is the powers of the
independent agencies to present their opinions to the National Assembly and
the Cabinet for the amendments to the Constitution under Article 336
according to the problems stated above.

The expression of one’s views and opinions which may be in the form
of speech, writing, publishing, advertising, or other media can be regarded as
an individual’s political and civil rights. These rights are part of the sovereignty
which belongs to the people. The independent agencies are created and tied to
the consent of the people who are the real owners of the sovereign power and

exercise their power though the Senate, whose members are elected by the
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people. It is the Senate which sélects, appoints and reﬁoves the individuals
who occupy important positions in the various independent agencies. It is the
Senate in coc;peration with the independent agencies which scrutinizes the
performance of these individuals.

What has been described is the origin of the independent agencies
which are created to give protection to the people. The independent agencies
perform their duties under the name of the people or it can be said that they
act on behalf of the people, so they should have the same rights aﬁd dutiés as
the people in general. In summary, there are three issues which have been
found as a result of the study. They are as follows:

1. Article 336 of the Constitution has limited the power of other
independent agencies except as specified therein. The Constitution should
grant the same power to other independent agencies.

2. Article 336 of the Constitution only grants the independent agencies
the right to present their opinions to the National Assembly and the Cabinet.
The National Assembly and the Cabinet do not have to adopt the opinions or
combine them together and submit them as motions to the National Assembly
for its consideration. The reason behind such an idea is that the sovereignty
belongs to the people and the independent agencies are entrusted with
sovereign power and are obligated to act on behalf of the people. Therefore,
the opinions of the people expressed through the independent agencies should

have some weight. The National Assembly and the Cabinet should be
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réquired to put them together as motions to be submitted to the National
Assembly for its consideration.

3. The Constitution contains several provisions which have created |
the independent agencies. If each agency can independently present its
opinion, there may be a variety of opinions without any unity in the opinions.
Technically, the Senate, in cooperation with the independent agencies, should
screen all of the opinions presentéd, so that there is a unity in the opinions.

Independent agencies were first created in foreign countries, and héve
been incorporated in Thailand’s constitutions, especially the Constitution
which was promulgated in B.E. 2540. The idea of constitutionalism was
introduced in drafting the Constitution and a package of independent agencies
have been created for the purpose of checking and balancing each other, so
that the traditional political institutions and the parliamentary system will be
a rationalized parliamentary system, ready to face economic, political, social,

educational and cultural changes which are the result of globalization.





