unfate

200435
d' z'.!l = =) 4 @ o 3 vq A’l Y v Y a
FOITONIMIINUS = ANWTUHAvRIeyan I diaTesnemsidedus 1nn
A 3y A [ L4
FoRuey L WWAT195 Srswen Tnesd
o3 ayn : IamansuIiuga
Umsfnm . 2550

A (=2 a = o
AUATTUMINYTAE INITNUT :
daw 4
1. 59 an 31913893l Ha1n Usesunssuns
2. femans1nsiquns mavdud
~ A Y A % wa A 9
UNGVIBIATMINEMIAIed Iny fle wszs1wiydAinseanensa
w.71. 2474 myoyan iyanadulsanilunTesmnemsar launsodue
=1 < o @ a 4 !
wngifiow 18 mazdunsdatuunfauaznaunsusiveangrinanieamune
v v o Y A £ =2 1 o 0=~
nsmlusuiivgimihnvessyidssnsunsutumasdifiasazguaimues
dui esdinluileyiugiuunvesgsiaaziurlfianensdr (Commercial
. LY ¥ [ i { A o v I
Practices) Idviaunlodnsanisa Tavmm ludwiiheafunsnddumae o
9/ A 9/ I a =S4 2 3
WveunsBINIIMIMIINTamse Tewi luFmndlsdnnniesmuensa
1 ¥q Y A A Y o4 A g Aa
hithlugiuuvesnseygalildanilunsemnemsé ededugsnssuiil
¥ Yy v
anuiAgyesdelunnsgsfmsduesliyammansygfoumiema viedl
& Y : vq 9 [ ' 9y d' o
nQHIsaIHNIIMIMYBIsemanie « 18 IdmsvensuazAuaseanenfiu
Jg ¥a o A 4
MUY 19 159035 lunioanuionsi
A 9 Al o wa A 9
nQHINeIng esInemMsAvestsme Ing fie wizyaAns ssninemsi
S Yo o 7 o v ¥ A& g 4
.7 2534 3¢ lAdmuandninasiinersumseyana i ldinToamanemsfdud
L% 4 4 o { ] ¥
doygeyyaldldiniesmuemsmdedifou luniedesmuaiioziididves
A vy < Ay ) Sewsluig
InForIeMIMHUI T IRILgNgUMNVITUM Vo vesanzDowilug 14

o 1 a og Y A g 4 =g 9
Fueyan Idedrauise il iveldumsduaseailse Tomivesmmsnauils



205435

Q ~ I o =Y A o s}d' 9/ d'! 3 @
duaunatialuumasdutianiegaunmuesduiilinfosmanemsdniu 4 uay
A Y A = A A A 9 Y A
mesne P¥es¥edeauazanuiioudone lunseanuonssnvsuiivesnse -
NUIUNITA 09
= A @ o 9} VYa A Y
1INNISANYIS B “ANnuSuinvesdeynnali finsesmnemside

Y a 1
AU 1aa” Wuh

ad y & YWY r1e YA A Y A

L. nsaiwveunsesninemsi bivhwihiiniuguguaimvesdudi nie
auugunmvesiumaudumad luldwswlunszummsnda Taons
1 @ = a Y 9 g Yo
WA WNUHTOIINILANRUMNRITUA T AR Tnonse Iu Tsanuveed 14Ty
oyl ldinTeanmnemsd mafudiindamolddygieyninlilsindes
wngmsfifanuunnsesde lWRanudenodedia 1ame quam el
a A o da Y a Y Ay v = o 1 a g
W lanTenindduvesdusina fuilnai ldnnudemedndnamisoSondes

a g

TdweuniesnumomsisvAalusnu@omeiifannanuunnsesyesdud
v Y] LY A a 1% A a ¢ [
16 Tavorfomdnngrunelusesazila ualigiassaludesnse msfiganiifefy
A a ' 3 S A Y
anuaslirseanulsznmdudoveudweuniesnunenism

2. nsdifidweunTesHemMsfmunuguUA YTy

Y] U 9 ~ 9/ A a Y @ ¥ ¥ A Y a
BYYINAING LAY Mndumhnaameladyaeygiali lHinSeanuemsduia

' ' a ¥ =) ¥ e A @ I
anuunnsearie linanuiemededia S1sme quaw evndie Salenenindan

Y Y a z:' k7 =~ [V} ' ] = Y Y 9 tﬂ'

voeyu3 Ina U3 Inai ldnnudomennan liannsasondeeliidveunsos-
mnemsfisvaaluanudoneiifiannanuunnsesvesdudn Tnserdondn
nguinenlsyiangunuraarmasihdua U uRaisaNuE1ze
unNTesveITUM AU URAAMeaziia anuTuAalugIEF IS Saumu sauds

A ¥ Y Y a ¥
NUINEIAG B3I INLAE A UIEUAT B35 1Ina 1@

3. wsgswinyaiadunsesdus Ina wa. 2522 uf lufiudn Tnewse iy a
¥ 9 a o A ° a @ Lot Y a 0y
ANATOIRUT Ina MTUH 2) wa. 2541 Adsdmuaunilowdnidri <duaa” 13Tas
Faudsodrugy ngrinoduasedus Innvessemasangy ive i ldiRadamly

]
N1IANIU



200435
91% =

wWewdsldrueuuamaiefsud luilymdand nuszifuse Tenide

v
Y a -1

M3funsesfusInn dail

U

u

A Y

IANTOIMIIEMTA W.A. 2534 UA TuiRY

o

YR, A A @
1. 1ud lunudnnses1a
9

9

Inewszsinafanioamuemsii (adufi 2) w.a. 2543 Taodmua Inumeeny

¥

[ 1Y

lunsdidveunTeanmemstazias iniuquganimueadudi noldda
eyl lfinTesmnonsd

v Y 9/

Yy ¥ A A o/ ) 9/ a A
2. Wi luwiuAuwszswdaygiduasesfusInn we. 2522 uflufiudy

o L]

H
P=}

TnonssaindaduasesduiTna Rifuh 2) wa. 2541 Tassmuadiowdinrives
o ' ¥ a g | A 1S Y oa a gy
M “gudn” Tinueanute “yanala q Auaamuiniudwindudi lnoms

A a ¥ oA gy A Y oA A v A Ad v
HEANYDUBINULUTUAN ﬁi@i‘ﬁ!ﬂi@\?ﬂ%TUﬂﬁﬂ'\ NIDIATIVUIDYWNDUNINYIVD

o/

= ) :1‘ s QBII dy A v A Y~ ~
nuduaniu Well e flesfuiiliifalgmlumsdanungmine
Y Y A a Y Y a ! Y Y o 9
3. Wud lumudungraneduasesus Ina ludumsdunsesdus Tnadm
o y a8 v A y v o A
aan lagdmualinanvesdumiiniugudesssydean fefl
¥ & Y £ A qu A ¥
(M) “mveunsesmemsmneyyaliyanadulfniesmunonis
a ° ' a 9 ¥ a Yq ¥ A k4
Haauazdeaum muladygieya el lfiniewmuiemsdr”
' v 9
4. TudlvwudusmseswygRnnuviadeanuFomofifeiuen
a g 'Y ° a v do 1
Fudi lirlasadu we. . .. Tnondsmmusumilowdwidii <guseneums” 1%

2y ¥qy A Y.y
MBI INDS “Hoyaald InaToanuiomsan” de

In the past, the law governed Thailand’s trademark matter was
Trademark Act B.E. 2474. At that time, the licensing of the trademark to used
by a third party could not be registered since it was deemed to be contrary to
the principle concept and function of the trademark law which was to indicate
public of the origin and quality of a product. At present, as business models
and commercial practices has rapidly changed, especially those concerning
intellectual property, a trademark owner can in many ways commercialize
his/her trademark including licensing the trademark rights. Such transactions
are extremely important and valuable in terms of business practices and
economic as a whole, noted that the laws of many countries’ and regulations

have legalized and protected the licensing of trademark rights.
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In view of new requirements, a new Act regulating trademark has been
promulgated. The licensing of trademarks in Thailand is now regulated by
Trademark Act B.E. 2534 (C.E. 1991). This Act primarily stipulates in regard
to trademark licensing rights that licensing agreement shall provide the
means or conditions whereby the licensor can retain control over the quality
of products produced by the licensee under the original trademark. This
requirement is to prevent the public from being confused in regard to a
product’s place of origin or quality, yet at the same time allowing for the
product in question to maintain an aura of renown and reliability.

Having intensively studied the legal issues regarding trademark
licensing and the liability of licensors to consumers, this researcher has
drawn the following conclusions:

1. The first consideration is in regard to cases in which the trademark
licensor did not exercise sufficient quality control or delegated quality control
to a representative or exercised direct control in a licensee’s factory in which
the product is being produced under a licensing agreement. Under such
circumstances, if product defects cause damages to the life, health, well-
being, state of mind or property of a consumer, the latter may seek damages
from the licensor pursuant to the law of torts.

However, such a claimant may have the burden of proof in regard
to intention or negligence on the part of the licensor.

2. In cases in which the licensor exercises quality control as provided

by the licensing agreement, the consumer may not be able to seek damages
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on the basis of defects in such goods on grounds set forth in provisions of the
Civil and Commercial Code under the rubric of torts and agents. By the same
token, such a claimant may not seek damages on grounds provided by
provisions of trademark law or consumér protection law.

3. The Consumer Protection Act B.E. 2522 (C.E. 1980) as amended
by the Consumer Protection Act (No. 2) B.E. 2522 (C.E. 1998) should be
provided an explicit definition of “producer” as providing in English law to
avoidance of problem in legal interpretation.

Therefore, the researcher stipulates measures potentially conducive to
solving this problem. A solution to this problem would go far in protecting
consumers in this connection.

1. A proposal is made to amend the Trademark Act B.E. 2534 (C.E.
1991) as amended by the Trademark Act (No. 2) B.E. 2543 (C.E. 2001) to
criminalize the trademark owner who does not exercise his/her right to
control the quality of goods produced under the licensing agreement.

2. A proposal is also made to amend the Consumer Protection Act
B.E. 2522 (C.E. 1998) so as to provide an explicit definition of “producer” as
“any person presenting himself as a producer of goods either by providing his
name on goods, or utilizing the trademark or other marks in connection with
such goods.” This proviso is essential to the avoidance of potential
hermeneutical problems in interpreting the legal force of the proposed

amendment given above.
3. It is additionally proposed to amend the Consumer Protection Act

B.E. 2522 (C.E. 1980) as amended by the Consumer Protection Act (No. 2)
B.E. 2522 (C.E. 1980) in the provision protecting consumer through forcing
adherence to specific label requirements for legally regulated goods or
commodities. Included in the requisite labels should be the name of the
trademark owner who licenses a licensee to produce and/or sell goods under a
trademark licensing agreement.

4. The definition of “producer” in the draft of unsafe goods Act should

included the trademark licensor.





