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The objective of this research is to study the restriction of rights and
liberties only to the extent of necessity and provided that it shall not affect the
essential substances of such rights and liberties according to Article 29 of the
Constitution of the Kingdom of Thailand B.E. 2540 (1997).

It was found that the matters of law about the restrictions in Article 29
provisions are extensively written, and this causes vagueness in the enactment, the
application, and the interpretation. Since the provisions of Article 29 are not

described in deep detail, the legislators, the users, and the interpreters do not
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understand the principles and the intention of the law, the power of enactment, the
criteria for considering whether the restriction and the validity of a law are
necessary provided that it shall not affect the essential substance. In some cases,
rights and liberties are exploited by governmental organs or some organs on the
ground of emergency in solving a problem of the state, such as the Emergency
Decree, B.E. 2548. The finding from the decision of the Constitution Court in
some cases, the authority of the state was given the priority over the protection of
people’s rights and liberties. The Constitution Court did not give sound legal
principles beyond any doubt, and did not state clearly or give reasonable analysis
in accordance with legal theory and jurisprudence.

Consequently, the enactment, the application and the interpretation of the
law should be, revised according to the principles and the true intention described
in the Constitution, in order to preserve a balance between the protection of
people’s rights and liberties and public goods to avoid the excessive exploitation
by state power or any organ. The amendmerit should read as follows:

1) Article 204, the Constitution of the Kingdom of Thailand states that the
element and the qualification of the judges of the Constitution Court should consist
of experts in public law whose function is to interpret the matters of law and
develop the legal principles concerning people’s rights and liberties to be more
appropriate

2) The Constitution Court should be given the opportunity to initiate cases
or be able to consider any topic which affects such rights and liberties in order to

create the mechanism of direct protection of such rights on the grounds that most
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cases are the cases of the state vs. the people.

3) Rules for the judicial decision of the Constitution Court with clear-cut
reasons should be adhered strictly to using and interpreting the Constitution.

4) The experts who hold office fairly and righteously should perform their
duty to the proper extent of their power in clearly interbreting the Constitution, not
beyond their power, since the decisions of the Constitution Court are beyond

inspection by any other body.





