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The agreement for avoidance of double taxation between Thailand and
Hong Kong is designed to eliminate problems of double taxation. In this case,
double taxation is regarded as an obstacle to the flow of investment between
Thailand and Hong Kong, as well as a guarantee of accurate tax payments to
both parties to the agreement. Investors nowadays use the provisions of the
agreement for tax planning utilizing advanced techniques of international tax
planning for companies (or partnerships) in Thailand. This state of affairs may
lead to losses in Thai tax revenues when viewed from the perspective of the
Thai government.

Investigation shows that investors or those currently running businesses
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in Thailand exercise the privileges extended by the bill in regard to decreased
rates of taxation in the case of interest paid on loans issued by financial institutions
located in Hong Kong through the method of thin capitalization.

Furthermore, thinly capitalized companies or partnerships make use
of the agreement when borrowing from the principal company in their groups
when establishing or running business in order to generate expenditures in
the form of interest. In this case, the principal company is used as if it were a
financial institution. Consequently, such thinly capitalized companies can be
established or can continue in business while enjoying an advantageous tax rate.
According to the bill, interest is subsumed under the rubric of individual expenses.
This state of affairs affects the amount of net profits calculated for purposes of
taxation in Thailand during specific tax periods.

Besides, the privileges of the bill extends to tax exemptions in regard to
receivable accounts for services provided by enterprises in Hong Kong which do
not have permanent locations in Thailand. These privileges are invoked when
enterprises use transfer pricing in creating payable accounts out of which are
paid specific service fees charged by the principal company or subsidiary
individual companies or partnerships in Thailand. This is done in order to
increase the amount of expenditures which results in less net profit. According
to the bill, unregulated foreign investors are seeking benefits in Thailand on the
basis of the Treaty-Shopping Bill, as well as using tax planning in order to
facilitate business operations and legally transfer profits to their own principal

company. Investors who exploit the gap in regulations pertaining to tax planning
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of individual companies or partnerships immensely affect Thailand’s national
income levels..

Therefore, in this thesis, it is suggested that Thailand should enter into
negotiations involving additional investor commitments. Thailand should
increase the tax rate on the interest paid to financial institutions in Hong Kong
on large loans when the interest is greater than the principal. This is because such
interest payments are not comparable to dividends paid on capital invested.
Moreover, tax collection in this connection should be in accordance with the
provisions of the Fiscal Code regarding interest payments.

Furthermore, a new agreement should be made which clearly delineates
the qualifications of those who have the right to use these provisions. This new
agreement should expliciﬂy include a precise definition of what is meant by
the term “the real beneficiary.” In regard to Thai law, the Fiscal Code should
be amended in regard to preventing the use of thin capitalization in lowering the
rate of taxation through listing expenditures on interest on large loans to juristic
persons in calculating net profits. In addition, finally, a Royal Decree should be
issued to prohibit the inappropriate use of interest on large loans with a higher than
normal value and higher than normal service fees being counted as expenditures

in the calculation of income taxes for juristic persons.





