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This thesis investigates how administrative and criminal adjudicatory
actions are distinguished. Considered are the legal provisions of Section 9
(2) of the Act on Establishment of Administrative Courts and Administrative
Court Procedure, B.E. 2542 (1999) and the enforcement of Section 9 (2) of
the Act on Establishment of Administrative Courts and Administrative Court
Procedure insofar as they impinge upon criminal justice proceedings.

Findings show that there are certain problems inherent in the provisions
of the Act on Establishment of Administrative Courts and Administrative

Court Procedure, B.E. 2542 (1999) in Section 9, Clause 1.
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In addition, problems are found in regard to peftinent orders issued by
the Supreme Administrative Court regarding criminal justice proceedings.
These problems are as follows:

1. There are problems stemming from orders issued by the
Administrative Court qua administrative orders pertaining to criminal justice
proceedings.

In application, administrative acts and criminal justice proceedings
differ in intent, procedures, and content. Section 9 of the Act on Establishment
of Administrative Courts and Administrative Court Procedure, B.E. 2542
(1999) stipulates that the legal role of administrative courts is to determine
whether administrative orders are lawful or not. Problems occur when it is
unclear whether orders issued by officials in the criminal justice system are
administrative orders or are rather orders issued in accordance with criminal
justice proceedings.

In most cases, the administrative courts set guidelines regarding
orders pertinent to criminal cases. In these cases, orders are construed as
orders issued in the course of criminal justice proceedings. However, there
are cases in which an administrative court issues certain orders which at first
blush seem to fall under the jurisdiction of the administrative courts, but may
upon closer inspection actually fall under the jurisdiction of the criminal
Jjustice courts. There are also cases in which what is initially viewed as being
subject to administrative courts should actually be construed as being subject

to the actions of criminal justice courts.
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1.1 The first case under consideration invoh)es the state of affairs
in which an investigating officer orders the termination of an investigation.
Problems stein from the fact that terminating an investigation is the prerogative
of the investigating officer as stipulated in the Code of Criminal Procedures.
Nonetheless, there are cases in which the investigating officer orders a
termination of the investigation because of reasons not expressly stipulated in
this Code. If so, the rub comes in the fact that such cases must actually fall
under the jurisdiction of the administrative courts. Furthermore, administrative
courts themselves must also decide whether such decisions should be
rendered by administrative courts. Investigation has determined that
administrative courts have made such decisions in cases in which the cases in |
question are closely connected with or overlap criminal justice proceedings.

For example, such difficulties come to light when a writ of
summons is issued or when orders are issued by investigating officers or the
public prosecutor, etc. Such cases fall under the jurisdiction of courts of
criminal justice or involve investigations carried out in the course of criminal
justice proceedings. Cases in which investigating officers order the termination
of an investigation may not be restricted to lawful actions. If so, such cases
must involve criminal justice proceedings. Therefore, when administrative
courts decide that investigating officers in such instances did not have the
authority under the Code of Criminal Procedures to proceed as they did and
when such cases are construed as actually falling under the jurisdiction of

administrative courts, problems will ensue. These problems patently stem
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from evident conﬂicts between the putative jurisdictioﬁ of the administrative
courts and the purported jurisdiction of the courts of justice charged with
enforcing the criminal justice system.

1.2 A second instance involves cases in which the authority to
maintain peace and order is exercised, such as in cases in which threatening
or unruly mobs are dispersed. Normally, mob dispersal requires the issuance
of an explicit order to disperse. Such an order is an administrative order. In
case police officers do not actually order a mob to disperse, there would be
no reason to investigate whether or not such an order had been rightfully or
legally issued. Therefore, in a case in which police officers disperse a mob
without first issuing an order, such an action would be ipso facto unlawful.
Consequently, if this is an unlawful act, it is unclear whether administrative
law or criminal law is involved in addition to its being unclear as to which
type of court would have the authority to investigate this putatively unlawful
action.

In such a case, if an administrative court rules that mob
dispersal in this instance actually invokes the authority of the criminal justice
system, then patently it could not be a matter falling under the authority of an
administrative court. As a matter of fact, such a decision was rhade when
police officers assumed they had the authority to disperse a mob without
having to issue an explicit order. The problem is that it is unclear whether the
actions of the police officers in dispersing the mob would fall under the

jurisdiction of the administrative or the criminal justice courts.
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The Supreme Administrative Court ruled that in this instance
the officers used the authority vested in them by the Code of Criminal
Procedures Because their actions were in response to putatively criminal
offences. In this connection, attention is directed to the fact that Thailand has
a specific law regarding public meetings. The Constitution B.E. 2550 (C.E.
2007) has provisions establishing the right to conduct public meetings.
However, there are no specific rules stipulating how such meetings should be
conducted or what would be the nature of the authority vested in police officers
in controlling them. The purported authority of the officers is extrapolated
from existing laws such as the laws governing land transportation, cleanliness
and maintaining order, etc. These laws provide police officers with the authority
heeded to carry out legally sanctioned actions against violators who are at
risk of running afoul of criminal sanctions. However, these laws do not
specifically stipulate the rights and duties of those who participate in public
meetings. Therefore, the use of such existing laws in cases in which there are
putatively unlawful actions which would ordinarily entail the application of
criminal penalties leads to police officers using the authority of the Code of
Criminal Procedures to justify their actions in dispersing mobs, just as do the
administrative courts. In this case, however, it can also be seen that
participants in meetings who do not violate provisions of the criminal law
should not be legally sanctioned. Accordingly, it would seem that the police

officers would be acting unlawfully if they acted under the authority
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allegedly vested in them by administrative law rather fhan by the authority
purportedly vested in them by the system of criminal justice.

2. The problem of unclarity in the provisions of Section 9 (2) of the
Act on Establishment of Administrative Courts and Administrative Court
Procedure, B.E. 2542 (1999) can be stated as follows:

The problem lies in establishing which court should exercise
jurisdiction in certain cases. Consider the ambiguity of the word “law” m
Section 9 (2) of the Act on Establishment of Administrative Courts and |
Administrative Court Procedure, B.E. 2542 (1999), which is applicable to
cases concerning “Contentions regarding administrative or government officials
neglecting their duties when they respond in a tardy fashion.” In considering
this provision as well as the objéctives and the intent of the administrative
law in question, it was found that the word “law” in Section 9 (2) of the Act
on Establishment of Administrative Courts and Administrative Court
Procedure, B.E. 2542 (1999) refers only to administrative law and thus does
not cover other types of law. Therefore, the fact that the administrative courts
tacitly define “law” in terms of such provisions involves an expansion of the
jurisdiction of administrative courts to cases not normally construed as falling
under the rubric of administrative law.

3. The problems of the enforcement of Section 9 (2) of the Act on
‘Establishment of Administrative Courts and Administrative Court Procedure,
B.E. 2542 (1999) and the Criminal Code, Section 157 is considered as

follows:
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Taken into account are cases in which dutiesl stipulated by law are
neglected. Such cases fall either under the rubric of administrative law or the
criminal codé depending on the particulars of the three cases examined in this
connection. There is a common core to these three cases, the core being
whether the cases fall under the jurisdiction of the administrative courts or
the courts of justice. The particulars of the three cases are as follows:

3.1 A case of failing to respond to a complaint is the first case to be
examined. In this case, the Supreme Administrative Court has set guidelines
for cases in which complaints are accepted, but yet investigating officers fail
to act on the complaints. Such contentious cases involve government officials
neglecting to perform their duties as stipulated by law or delaying in carrying
out their duties. Such cases fall under the jurisdiction of the administrative
courts. Problems arise, however, when such negligence in failing to carry out
duties pertains to provisions of the criminal code. The researcher holds that
such culpable negligence should be subject to criminal justice proceedings.
Moreover, the law of criminal procedures should be amended to the end that
the rights of the general public can be said to be protected only if public
prosecutors or judges in the criminal justicé system are allowed to conduct
pertinent examinations. This is because such negligence closely impinges
upon matters which would be properly adjudicated in the course of criminal
justice proceedings to a greater degree than would be the case with administrative
court proceedings. In other words, the fact that the officials being examined

in the course of criminal justice proceedings fail to act on a complaint is not
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subject to the jurisdiction of administrative courts. This finding is congruent
with the apposite provisions of Section 9 (2) of the Act on Establishment of
Administraﬁve Courts and Administrative Court Procedure, B.E. 2542
(1999).

Nonetheless, in the prescriptions of Section 157 of the Criminal
Code, are found general previsions concerning dereliction of duty on the part
of officers who shirk their duties as stipulated by law. The fact that the
administrative courts consider such actions as not falling under the investigatory
authority of the criminal justice system is equivalent to holdihg that the
administrative courts have the authority to intervene in criminal justice
proceedings themselves. In other words, the administrative courts would
assume the role of participants in criminal justice proceedings.

But this state of affairs is incongruent with the bifurcation of
juristic authority in the overall system of justice. It turns out that the
administrative courts would be assuming preeminent authority even prior to
cases being brought before criminal justice courts. This is because the
administrative courts are the courts which stipulate remedies in such cases. If
officials do not act on complaints, the courts are compelled to render judgments
regarding complainants who sue the officials in order to force them to respond
to their complaints. To provide remedies, the courts in question must force
the officials to respond to the complaints.

On the other hand, such derelictions of duty also seem to fall

under the stipulations of Section 157 of the Criminal Code. Such stipulations
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are enforced when they pertain to the unlawful actions' of individual officials.
In regard to the purportedly principal miscreant, the criminal justice system is
~ enjoined to ca;rry out appropriate proceedings. In such cases, investigatory
proceedings are conducted by the superior of the officer in question, the
public prosecutor or a court of criminal justice.

3.2 There are also cases in which the findings of the proceedings
are unacceptable to the defendant who thereby does not allow the case to fall
into abeyance or judgment to be rendered.

In such cases, the Supreme Administrative Court has provided
guidelines stipulating that officials guilty of committing such offenses can be
fined in accordance with Sections 37 and 38 of the Criminal Code Procedures. If
the defendant does not accept being fined, proceedings must be recommenced.
In such a case criminal justice officials do not conduct the proceedings,
inasmuch as the matter is considered to be beyond the scope of Criminal
Code Procedures. Malfeasance in such cases has been perpetrated by a
government official and the concerned agency has the right to request the
administrative courts to issﬁe an appropriate order to the negligent and now
recalcitrant official.

Nevertheless, the problem still arises as to whether such dereliction
of duty on the part of a government official still falls under the sanctions of
the Criminal Code. This state of affairs is equivalent to the problem broached
in 3.1 above because dereliction of duty in such cases involves boundary

overlaps between the jurisdictions of the criminal justice system and
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administrative law. Accordingly, the fact that criminal justice system officials
do not file charges when defendants refuse to accept being fined is not a
matter falIing under the jurisdiction of the administrative courts by reference
to the provisions of Section 9 (2) of the Act on Establishment of Administrative
Courts and Administrative Court Procedure, B.E. 2542 (1999). However, the
matter does fall within the scope of Section 157 of the Criminal Code, which
explicitly contains measures pertinent to dereliction of duty on the part of
government officials.

In view of the fact that the administrative courts deny that such
cases fall within the purview of the criminal justice system is tantamount to
the administrative courts abrogating the authority of the criminal justice
system in regard to relevant criminal justice proceedings and assuming the
prerogative of intervention in such proceedings. If so, this state of affairs is
incongruent with the principle of bifurcation of juridical duties. Accordingly,
the administrative courts would in effect be assuming control of criminal
justice proceedings even prior to cases being brought before criminal justice
courts. This conclusion is a consequence of administrative courts assuming
jurisdiction in such cases by virtue of being respoﬁsible for providing
remedies. As already seen above, if judicial proceedings are discontinued
because the defendant in such a case refuses to be fined, a suit may be
brought to force the court to render a judgment in the case under consideration.

/ As we know, Section 157 of the Criminal Code would be brought to bear to
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institute further proceedings against the negligent and éontinuously
recalcitrant official.
| In circumstances in which it is necessary for negligent officials
to be investigated by the superiors of said officials or by the public
prosecutor, such criminal justice proceedings must be interpreted as
necessary to the protection of the rights of the general public. In such a case,
it will be necessary to amend the Code of Criminal Procedures in order to
provide precise provisions pertaining to pertinent investigatiohs in such
cases.
3.3 Another such case is when there is a.failure to quash a warrant
of arrest in the case of compounded offences against an individual.
| In such cases, the Supreme Administrative Court has established
the principle that if there are compound offences, failure to quash the warrant
of arrest is beyond the scope of the Code of Criminal Procedures. If such a
failure stems from negligence on the part of government officials, then the
problem becomes one of determining whether such negligence falls with the
scope of the Criminal Code. If the issuance of a warrant of arrest is within
the authority of a court having jurisdiction to issue such warrants of arrest at
the behest of public officials, then such authority should equally be applicable to
cases in which such warrants were quashed.
Such considerations pertain to cases in which officials involved
in quashing such warrants of arrest have the authority to settle disputes in

criminal cases. However, if the warrant of arrest is still in existence it still
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may bring damages to the person issued the warrant of arrest since that
warrant of arrest has yet to be quashed. In such cases, if the person issued the
warrant of aﬁest requests the concerned public officers to quash the warrant
of arrest and if the officers do not do so for whatever reasons, this would
violate the rights of the person in question.

Such a violation of rights, however, is a violation under criminal
law and not under administrative law. This is beéause the warrant of arrest
originally pertained to a criminal case. If the officers in question are negligent
in such a case, their dereliction of duty could not fall within the scope of
Section 9 (2) of the Act on Establishment of Administrative Courts and
Administrative Court Procedure, B.E. 2542 (1999). For it falls within the
scope of authority dver individuals by reference to Section 157 of the
Criminal Code.

Properly interpreted such a case should be conducted in
accordance with criminal justice proceedings. After all, inasmuch as criminal
justice courts issued the original warrants, they should obviously have the
authority to investigate the quashing of such warrants. Therefore, individuals
to whom warrants of arrest were issued should have the right to file a petition

to the court of criminal justice which originally issued the said warrant of

arrest,





