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At present, Thai and foreign bankruptcy laws aré more favorable to
debtors so as to allow businesses to continue in operation without having to
declare insolvency or bankruptcy. Various channels have been opened
providing choices for both debtors and creditors to the end of staving off
bankruptcy. In the Kingdom of Thailand (Thailand), there are large numbers
of debtors who are the sole proprietor or members of a partnership operating
small businesses. These small businesses are important to the overall
development of the Thai economy.

It is also easy for these small businesses to go bankrupt. They can
become bankrupt without actually being insolvent. This is because business

operations have had to be halted in view of financial difficulties or
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inadequate liquidity. Under such conditions, it is difficult to obtain loans
from financial institutions. The final untoward upshot is actual insolvency.

The researcher has determined that existing legal measures used in the
prevention of bankruptcy are neither beneficial nor appropriate to small
businesses having a sole proprietor or which are partnerships. Measures
invoked in attempts to prevent bankruptcy involve applications of the
bankruptcy law, entering into the process of business rehabilitation, and
merging with other companies in order to prevent bankruptcy. Additionally,
the prevention of bankruptcy has been dealt with by measures under the
auspices of the Bank of Thailand’s debt restructuring program, recommendations
of the Thai Asset Management Corporation, and proposals submitted by the
Financial Dispute Mediation Office of the Office of the Judiciary.

Nevertheless, whether the attempt to prevent bankruptcy involves
judicial proceedings or not, it remains the case that options are very limited
for small businesses having a sole proprietor or being a partnership. There are
limitations in respect to type of business, the size of the business, and
difficulties in being able to meet the requirements of businesses able to enter
into formal attempts to stave off bankruptcy.

Subsequently, these small businesses in Thailand are presented with
difficulties in avoiding bankruptcy that are not encountered by their
counterparts in such foreign countries as the United Kingdom, the United
States of America, the Republic of France, and Japan. In these foreign

jurisdictions, small business debtors who are the sole proprietors or in a
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partnership can enter into formal processes to prevenf bankruptcy in view of
financial duress or deficient liquidity and are subsequently able to maintain
business operations without succumbing to formal bankruptcy.

With this background and presentation of pertinent information in
view, the researcher would like to proffer the following suggestions:

(1) Small business debtors who are the sole proprietors or who have
entered into a partnership should be permitted to enter into the process of
business rehabilitation in order to prevent bankruptcy.

(2) The terms “faced with financial difficulties” and “insufficient
liquidity” should be used in lieu of the term “insolvency.”

(3) Particular courts should be designated to supervise the
rehabilitation process of such businesses and ensure the fairness with which
mergers are conducted as a measure to stave off bankruptcy.

(4) Instituted should be an automatic stay process designed to make
settlement or to prevent creditors from being automatically allowed to seize
the assets of debtors. Moreover, bankruptcy comptrollers should ensure that
the seizure of the assets of debtors does not prevent the continuation of
business operations to the end of preventing bankruptcies.

(5) Measures should be instituted to deal with the problem of
dishonest debtors who would take the opportunity to defraud creditors by
removal or transference of their properties. Civil law measures would include

the nullification of fraudulent acts and the nullification of alienation of

properties to the advantage of a single creditor over others. The adoption of

criminal measures pertinent to such cases should also be considered.





