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In the current investigation, the researcher uses both qualitative and
quantitative research methods in the course of inquiring into a particular area
of tort law. Analyzed qualitatively is the tortious liability which civil engineer
professionals may incur in the course of carrying out their duties. Additionally
considered is the need to protect the rights of injured persons and society as
a whole in view of cases in which injuries or damages to persons occur as
the sequelae of actions performed by professional civil engineers.

Findings are as follows:

1. In regard tothe tortious liability of civil engineers in cases of putative

malfeasance, the researcher found that the Act of Engineering B.E. 2542 (1999)
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governiﬁg the practice of the civil engineering profession doesnot contain any
civil law provisions pertaining to tortious liability. However, if at the time
damages occﬁr, the party injured is a party to a contract with the civil engineer
in question, then the injured party can claim damages in accordance with
provisions made in the contract. Nonetheless, if the person injured is a third
party who has not entered into a contract with the civil engineer in question,
then the injured party must have recourse to entering a claim for compensatory
damages in accordance with Article 420 of the Civil and Comniercial Code.

In such a case, the injured party assumes the burden of proof in
accordance with Article 84/1 of the Code of Civil Procedure. Consequently,
the plaintiff must persuade the court that the defendant is guilty of malfeasance,
whether the fault stems from an intentional act or dereliction of duty through
negligence. It is patent that this is highly burdensome to the injured party who
as a layperson cannot be expected to be fully cognizant of what is professionally
required of a trained civil engineer. In view of such difficulties, the injured
party in the course of litigation may not be able to provide cogent proof of the
guilt of the defendant to the court. Subsequently, the court in such a case may
well dismiss the charges brought by the claimant against the defendant.
Therefore, the injured party would not receive compensatory damages from
the person accused of committing the tort. In order to circumvent such obstacles,
the researcher urges the following remedial course of action be taken:

1.1 The Res Ipsa Loquitur (“the thing speaks for itself”) principle of

the common law should be brought to bear on cases falling under the rubric of
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tort law in its application to the Thai civil engineering profession. This would
have the effect of placing the burden of proof on the defendant who would be
thereby forced to prove that a tortious act was not committed with the upshot
that complainant and defendant would be placed on an equal footing.

The researcher would also urge the framing of a specific law
governing the civil engineering profession, which would be separate from the
law governing all types of engineering professions as stipulated in the Act of
Engineers B.E. 2542 (1999). This law would be called The Act of Engineering
Profession B.E. . ... This projected law would proceed on the presumption of
defendant guilt and would thereby become more accommodating to the plaintiff
as would be the case if Article 422 of the Civil and Commercial Code were
applied. Therefore, the injured party in such a case would not have to assume
the burden of proof by adducing evidence. In other words, professional civil
engineering standards should be incorporated into the law itself. This should
not be merely a matter of enforcing regulations or rules since the matter goes
deeper than this. If a professional civil engineer violates professional standards,
then this should be tantamount to violating the law. Otherwise, the general public
is inadequately protected. In the researcher’s view, it would therefore be
primarily presumed that the defendant has committed a tortious act whether
or not said act constituted negligence. Nonetheless, the injured party would
still have to adduce prima facie evidence that the defendant breached
professional standards in committing the tortious act in question.

1.2 Civil engineering professionals should willingly embrace the
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possibility of having to defend themselves in suits broﬁght for damages as a
consequence of professional activities which have gone awry. Such an approach
to tort law is évailable in countries under the jurisdiction of the system of
common law in which such provisions are positive law enactments. In contrast,
in the Thai law of tort, strict liability is enforced through applications of Articles
433, 434, 436, 437 of the Civil and Commercial Code and other laws, including
laws and legal measures on the books designed to protect laborers, viz., the Act
of Hazardous Materials B.E. 2535 (1992) and the amended Issue in addition
to the Draft of the Act of Liability for Damages Resulting from Unsafe Products
B.E. 2552 (2008).

In the view of the researcher, if tort liability is rigorously applied
to the civil engineering profession, then relief should be granted to plaintiffs by
virtue of placing the burden of proof on the defendant. Such a remedy would
go far in protecting the members of the general public in cases in which they
were injured by those engaged in construction work.

2. There is a problem in how conipensation for damages is accessed
under tort law in its application to the civil engineering profession. What is
required is a set of proper remedies for damages incurred such that justice can
be rendered under tort law. However, criteria for allocating compensatory
payments are equivocal or ambiguous in view of difficulties in properly
interpreting the relevant provisions of tort law. This untoward state of affairs
is exacerbated by incompatible applications of the rules of evidence and variable

criteria used at the discretion of courts in the course of arriving at precisely
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what compensation for damages should be paid.

Problems such as those just mentioned are obstacles to providing
{préper remedies for damages under tort law. The researcher has found that
courts under foreign jurisdictions in judging the application of tort law to the
professions determine compensation by reference to actual damages incurred
or access additional damages as a punitive measure. The actual determination
is a function of applying common law measures or is in accordance with criteria
stipulated as paﬁ of a body of positive law. In any event, in regafd to Thai law,
the researcher has reached the following conclusions:

2.1 In regard to damages resulting from actions performed by
members of the civil engineering profession, Thai courts should have the
authority to determine the amount of damages not only as compensation but
also as penalty qua punitive measure. Relevant principles should be adopted
from the two foreign jurisdictions examined by means of incorporating
provisions governing punitive penalties accessed in addition to compensatory
damages as is analogously the case in the provisions found in the Act of Liability
for Damages Resulting from Unsafe Products B.E. 2551 (2008). Of course, it
goes without saying that stipulations carrying punitive weight should be fine
tuned so as to fit hand in glove with measures specifically stipulated for and
directly applicable to putatively liable actions performed by professional civil
engineers.

2.2 It is usually not difficult to ascertain in a proper and accurate

manner the amount of compensatory damages to be awarded plaintiffs.
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The injured party can normally provide sufficient evidence in court as to the
71;17(;1'1etary losses incurred as a consequence of the actions of the defendant.
However, darﬁages which cannot be properly measured in monetary terms, such
as physical infirmities brought about by the actions of the defendant, present
considerable difficulties to the court, inasmuch as such damages are difficult
to quantify accurately and perspicaciously in monetary terms. In such cases,
the plaintiff cannot provide evidence that would suffice for judgment to be
rendered by the court. It is therefore necessary to grant the court the authority
to render judgment concerning monetary compensation in view of the degree
of tortious damage incurred by the plaintiff in terms of the provisions and
stipulations of Article 439 of the Civil and Commercial Code.

2.3 In regard to suits brought for damages, the court must ordinarily
use the evidence of damages provided by the plaintiff. In some cases, damages
are such that giving evidence of the harm inflicted on the plaintiff cannot be
properly accessed in view of the actual evidence presented. In such cases,
the court has no recourse but to disallow compensatioﬁ for the plaintiff. It is
consequently recommended by the researcher that in such cases the court should
be granted the authority to ascertain damages in conjunction with determining
compensation on a case-by-case basis.

3. The researcher would like to take this opportunity to make some
suggestions in regard to alternatives to bringing tort suits to court. The researcher
has concluded that the insurance system should be used as a guarantor of

potential damages incurred as a consequence of civil engineers carrying out
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their professional duties. Furthermore, the educational curricula for the training
of civil engineers should be reformed by virtue of introducing courses on
;ﬁfgfeSSional éfhics. Most importantly, many in this profession in Thailand lack
Lkhorwledge and expertise. Professional expefts from abroad should be brought
to Thailand to teach and work to the end of introducing recent technological
advances to Thai civil engineering students and graduates. In itself this would
ensure a decrease in damages or injuries inflicted on persons at or near
construction sités as a consequence of professional incompetence or ne gligence.
At least in this respect, the upshot would be a future safeguarding of the general

public in Thailand.





