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This thesis investigates pertinent concepts, problems and flaws in
Article 277 of the Criminal Code in connection with protecting children from
penetrative sexual assaults. This entails inquiring into the nature of the
offense of unlawful sexual intercourse and the historical evolution of how
this offence has been treated.

How unlawful sexual intercourse is treated in Article 277 1s
problematic. This is because its measures are inadequate to the task of
preventing injury to children in spite of the original intentions of the law.

In addition, the researcher has studied and compared how the offence
of unlawful sexual intercourse with children is dealt with in both Thai and
several foreign jurisdictions. This comparative work was requisite to

determining how Thai laws should be amended so as to remedy defects in



225837

_Article 277 pertaining to damages or injuries incurred by children as a result
of unlawful sexual intercourse.

Furthermore, the problem of allowing an offender to plead ignorance
of the age of a ravished victim as a defense provides a loophole in the law.
The application of this law therefore becomes inefficacious since it fails to
afford protection for ravished children without exception. Consequently, in
some cases, the offender is not charged with the offense of ravishment in
spite of having actually committed a criminal act and being guilty of gross
moral turpitude. The researcher therefore considers the third paragraph of
Article 59 and the first paragraph of Article 62 to have the import of exonerating
offenders who are alleged to have acted as they did only because they were
ignorant of the age of victims.

In regard to the question of consent in clauses one and three, it has
been determined that sexual intercourse with a child is deemed unlawful only
if the child has not given consent. However, in the researcher’s view, even if
consent is given by a child younger than fifteen, this should not in itself
provide an exemption and the said act of sexual intercourse should still be
construed as being unlawful regardless of whether such children are males or
females. If a child gives consent to engaging in purportedly unlawful sexual
intercourse with two or more persons, only clauses one and three are currently
considered to be applicable to such cases and not clause four of Article 277,
which is concerned with cases in which a child has unlawful sexual intercourse

with multiple partners. Therefore, in spite of the intention of affording
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protection for children, children are still not adequatély protected from being
the object of untoward or deviant sexual behaviors.

In cbnnection with the lawful age of consent, the researcher has
determined that a number of foreign jurisdictions starkly differ from the
jurisdiction of Thailand in this respect. Thus, in the United Kingdom, the age
of consent is sixteen years of age, while in the United States of America it is
eighteen. Moreover, the Convention on the Rights of Children stipulates that
any human being who is less than eighteen years of age must be considered a
child. In addition, Article 1448 of the Civil and Commercial Code, stipulates
that the age of consent for entering into marriage is seventeen. However,
Article 277 of the Criminal Code stipulates that the age of discretion is fifteen.
Therefore, if the injured party is older than fifteen, he or she can give consent.
If consent has been given, it follows that a person purportedly committing an
offense can lawfully claim an exemption. Hence, these laws do not genuinely
protect children in all circumstances, not to speak of the fact that they are
incongruent with international criteria, especially the Convention on the
Rights of Children.

The fifth paragraph of Article 277 grants authority to courts to
sanction marriages between an underage victim of ravishment and the
ravisher. The upshot is that the defendant escapes punishment even when
there is no intention to enter into a bona fide marriage. Therefore, the
researcher suggests deleting the phrase “who is not one’s wife or husband” in

the provisions considered above. Moreover, offenders should not be allowed

to use the excuse of not knowing the age of the person ravished as a means of
exculpation. Finally, gfanting permission to an offender to wed a ravished

child should be forbidden.





