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This thesis investigates the legal status and the legal effects of cabinet
resolutions and examines putatively illegal cabinet resolutions in accordance
with Article 9 (1) of the Act of the Establishment of Administrative Court and
Administrative Case Procedure B.E. 2542 (1999).

Findings show that there are no clear legal stipulations regarding the
legal status and the legal effects of cabinet resolutions. Article 178 of the
Constitution of the Kingdom of Thailand B.E. 2552 (2007) stipulates that the
cabinet must operate in conformity with constitutional provisions, other laws,

and policies declared by Parliament. The cabinet must be responsible to the
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House of Representatives in carrying out its duties and in congruence with
exercising mutual responéibility with the House of Representatives in carrying
out general state policies. Nonetheless, the Organization of State
Administration Act B.E. 2534 (1991) fails to stipulate any measures
concerning the legal status or the legal effects of cabinet resolutions. It merely
stipulates measures governing the authority and duties of the Prime Minister.
However, in Article 11, are provided measures that stipulate that the Prime
Minister has the authority to prevent the execution of governmental actions
that are contrary to cabinet resolutions.

Consequently, it can be seen that legal problems would follow in the
wake of illegal cabinet resolutions. In some prior cases, such legal problems
have been resolved by an application of the authority of the Administrative
Court. In other instances, criminal proceedings have been brought to bear
against some of those seated in cabinet meetings. Circumstances such as these
affect the application of administrative authority, which, after all, is one of the
three major constituted wielders of authority in the country, viz., the
legislative, executive, and judicial branches of the government. If members of
the executive branch qua cabinet ministers engage in wrongful or illegal
administrative actions, the consequences could well be extremely severe for
the nation.

Therefore, it is of the first moment that careful legal scrutiny should be
applied to matters brought before the cabinet and the legality of cabinet

resolutions should be 'fully vetted prior to efforts to implement them. The
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constitution stipulates that the Administration Court has the authority to
consider and give judgmeﬁt in cases in which elements of the state
bureaucracy are at loggerheads with one another or when there is conflict
between government agencies, state énterprises, and local administrative
units. Also falling under the constitutionally guaranteed authority of the
Administrative Court are attempts to resolve conflicts between government
officials when lawfully carrying out their duties and elements of the private
sector.

In addition, the Administrative Court has the authority to give rulings
on cases within its constitutionally stipulated purview and under the
enforcement authority granted by the Act of the Establishment of
Administrative Courts and the Administrative Case Procedure B.E. 2542
(1999) in regard to its jurisdiction. However, there is an absence of clarity in
regard to which cases properly fall under the jurisdiction of the
Administrative Court and which cases do not fall within the scope of its
judicial competence. This lack of clarity militates against the deeply
significant legal principle of the separation of powers or trias politica, and
could bring about an untoward state of affairs in which the Administrative
Court could well overstep the boundaries erected between the judicial and the
executive or legiSIative branches of government.

_ In order to resolve such difficulties without adversely affecting
legitimate executive action on the part of the cabinet, the researcher would

suggest the following:
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(1) A specific Cabinet Law should be framed and should provide

measures allowing enforcement.

(2) The Act of the Establishment of Administrative Court and
Administrative Case Procedure B.E. 2542 (1999) should be amended,
particularly in regard to the second clause of Article 9 of the former. At issue
is an augmentation pertaining to the restrictions of Administrative Court
authority in the three subsections of Article 9. A fourth subsection should be
added governing the restricting of authority of the Administrative Court in
examining the exercise of executive authority. This augmentation would run
as follows:

“The following does not come within the purview of the
Administrative Court . . . (4) the actions of the cabinet ministers or the Prime
Minister in the course of duly exercising authority in accordance with the
constitution.”

In conclusion, the law must clearly and distinctly state precisely how
the cabinet can lawfully exercise its authority. The purpose of this stipulation
is to forestall or even countermand illegal cabinet resolutions. Such an
amendment should be correctly framed in consonance with legal principles of
paramount significance, particularly the principle of the separation of powers
and the concept of checks and balances vis-a-vis the three branches of

government, the executive, legislative, and judicial branches.





