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In respect to the jurisdiction of the Kingdom of Thailand (Thailand)
and a number of foreign jurisdictions, the researcher explicates the meaning
of the terms “guarantee” and “business reorganization” in their legal senses.
Additionally, examined are the concepts of “guarantee” and “business
organization” as viewed in the context of the historical background pertinent
to the current inquiry. The researcher also considers legal principles governing
the rights and duties of guarantors of debtors in cases involving business
reorganization. Accordingly, studied and compared are legal principles
presently used in such cases in order to determine whether or not they are
apprbpriate. Finally, the researcher proposes guidelines that can be applied to
amending laws so as to ensure they are consonant with the rights and duties of

guarantors of debtors in cases involving business reorganization.
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In cases of business reorganization, the rights and duties of debtors are
unequivocally distinguished. Sections 229(3) and 693 of the Civil and
Commercial Codga of Thailand expressly stipulate that the guarantor upon
completely repaying all of the creditor’s debts assumes the right to subrogation.
Thus, the subrogee is entitled to all of the creditor’s rights, privileges, priorities,
remedies, and judgments. Accordingly, the subrogee is subject only to
whatever limitations and conditions were originally binding on the creditor.
Additionally, the guarantor can assume subrogation when the debtor has
requested debts be paid off in case of business reorganization even though the
time limit for filing a request for debt repayment has been exceeded. Consequently,
in such cases, damages are not incurred by creditors or debtors and the
reorganization plan can be executed as planned.

In cases in which a guarantor does not have the right to file for a request
to make debt payments, there is no legal stipulation allowing the guarantor to
file objections to the business reorganization plan of the debtor. Even though
the debtor is permitted to proceed with business reorganization, the guarantor
does not have the right to voice objections or express opinions regarding the
carrying out of the debtor’s business reorganization plan.

In the view of the researcher, it would be appropriate to add a legal
provision allowing the guarantor to participate in the business reorganization
plan of the debtor. The guarantor should be permitted to file objections to the
debtor’s request to carry out a plan for business reorganization. If business

reorganization occurs, the guarantor should also be granted the right to request
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that the debtor’s éssets be appraised in order to determine the liabilify of the
guarantor vis-a-vis the creditor.

In accordance with the Bankruptcy Act B.E. 2483 (1940), Section
90/12, if a request is filed for business reorganization, then the court will take
the request under advisement and order that an inquiry be conducted concerning
the request made by the debtor for business reorganization. Debtors can
temporarily enjoy a recess from having to repay debts. This enables debtors to
have time for planning and making plans for business reorganization. Creditors
cannot exercise the right to demand repayment of debts or to sue to get control
over the assets of the debtor in such circumstances. If the case is in the midst
of court proceedings at any level, the judge must order abstention from
continuing the trial, as well as having the case temporarily removed from the
court docket. Conversely, however, creditors still have the right to demand or
to sue to recover damages from the assets of guarantors of debtors in civil cases.

In addition, when the court concurs with a business reorganization
plan, there no changes are made in respect to the liability of a person who
is a business partner of debtors or those having assumed joint liability with
debtors or guarantors, or any other type of guarantor in accordance with the
Bankruptcy Act B.E. 2483 (1940), Section 90/60, Paragraph 2. Thus, the
business reorganization plan of debtors will stipulate that creditors do not
have the right to demand or sue guarantors and expressly stipulates that the
guaréntor is discharged of liability to creditors. However, in the researcher’s

view, such a business organization plan is inconsistent with the Bankruptcy
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Act B.E. 2483 (1940), Section 90/60, Paragraph 2 by reference to the law

regarding public order in accordance with the Civil and Commercial Code,
Section 150. Therefore, it is null and void, inasmuch as the guarantor still has
liability for debts in the present connection.

Therefore, the recess from making debt payments in accordance with
the Bankruptcy Act B.E. 2483 (1940), Section 90/12 in effect only pertains to
the debtor. Moreover, as already seen, this has no bearing on the liability of
the guarantor. If the reorganization plan stipulates that debts be repaid at a
lower value than was the case with the original debts, the guarantor still has to
assume full liability for the original indebtedness. Although the business |
reorganization plan would involve requesting creditor cooperation in not
taking court action against the guarantor, it would still be inconsistent with the
Bankruptcy Act B.E. 2483 (1940), Section 90/60, Paragraph 2. It would
therefore be null and void. Consequently, the law of business reorganization
in Thailand is incompatible with the principle of international law requiring

that all parties must be treated equally if justice is to prevail.





