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This thesis investigates legal problems concerning check clearings
between banks using electronically scanned images of checks by reference to
current laws in the Kingdom of Thailand (Thailand). It is the aim of the
researcher to determine means whereby current problems can be solved and
other limitations addressed in using a system of éheck clearings betWeen
banks involving electronically scanned images of checks in Thailand.

Findings are as follows:

Current laws in Thailand do not adequately address check clearings
between banks using electronically scanned check images. Although Section
10 and Section 12/1 of the Electronics Transactions Act B.E. 2544 (2001)
and itrs amended issue (No. 2) B.E. 2551 (2008) regulate the submission of

checks to banks as payment of money in accordance with the Civil and



237576

Commercial Code, Section 990, the operational procedures used by the bank
receiving the funds and the banking paying out the funds differ. The paying
bank does not examine the original copy of the check. It examines the
electronically scanned image of a check as it appears on the computer
monitor. The original paper check is not inspected. This method of inspection
could be considered an act of negligence and a violation of professional
banking standards. Although the paying bank will pay the amount specified
in the check, it cannot verify if any subtle alternations were not visible in the
scanned image or whether changes were made immediately after scanning. If
so, it would not be’ permissible for the bank to deduct the amount of the check
from the account of the payer because the paying bank cannot ascertain
whether the original information was somehow altered.

In addition, check clearings between banks using the electronically
scanned images of checks can be used to make printouts of electronic
information called “substitute checks,” which can be used as substitutes}
for original checks in accordance with Section 10 of the Electronics
Transactions Act B.E. 2544 (2001) and its amended issue (No. 2) B.E. 2551
(2008). Consequently, there is widespread use of substitute checks in lieu of
original checks. Therefore, more is involved in this connection than merely
the matter of check clearings between banks using electronically scanned
images of checks.

rHowever, this Act has no provisions governing limitations on the uses

to which substitute checks can be put. It does not specify what types of identifying
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information must be used when substitute checks are used instead of original
checks. Since the legal status of substitute checks has not been clarified, then
those using such checks are not adequately protected under the law.

Furthermore, the certiﬁéation of substitute check through electronics
transactions as detailed in Section 10 of this Act remains inappropriate if
extrapolated to the clearing of checks between banks using electronically
scanned check images. In Section 12/1 and Section 10 of the Electronic
Transactions Act B.E. 2544 (2001) and its amended issue (No. 2) B.E. 2551
(2008) concerning the destruction of original checks, treating the retained
scanned image of the original check as if it were the original paper check is
lawful. Nevertheless, the fact remains that the Act does not specify how long
it is necessary to maintain the original paper copy of the check or even
whether it is lawful to destroy the original check. Whether the electronically
scanned image of the original check can be legitimately used as documentary
evidence and its exact weight as evidence in court remain undetermined.
Therefore, the value of using electronic systems in the case of check clearings
between banks calls into question whether technological advance has brought
clear benefits to all parties.

On the basis bf the reasons given above, the researcher recommends
that a new law be promulgated using as a model the same principles as those
utilized in The Check Clearing for the 21st Century Act promulgated in the
United States of America. In this Act, banks can choose whether or not to
transfer check information for purposes of collecting money. Adopting such
explicit legal principles will ensure that check clearing using electronically
scanned images of original paper checks will be efficient and will adequately

protect both banks and clients using electronic systems.





