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At present, the concept of punitive damages is applied to four
specialized or technical laws. These are the laws regarding trade secrets, the
enhancement of the quality of life of the physically challenged, liability in
view of a plaintiff incurring damages from having used unsafe products, and
consumer protection. Each law carries basic liability for démages incurred on
the basis of infractions of tort law. |

However, the Civil and Commercial Code serves as a model in respect
to tort. Yet, it does not contain explicit provisions governing constituted
authority in torf cases and is insufficiently specific. Therefore, the Civil and
Commercial Code cannot be fully used in tort cases. Therefore, in order to
determine how tort law could be more efficiently enforced so as to protéct the

rights and liberty of members of the general public, the researcher conducted
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an investigation of legal principles that could be used in better ascertaining
punitive damages and which could be brought to bear on tort cases in a fashion
”alrnﬁropriate/ to the Thai legal system.

In the course of employing qualitative methods, the researcher collected
data in two steps. In the first step, documentary research was conducted in
both common law and civil law jurisdictions. In this phase, the researcher
studied the historical background to how punitive damages were determined
in both systems of law. Moreover, analyzed were relevant concepts and
theories of the assessment of punitive damages in both systems of law in
addition to considering the objectives of the laws systems in applying punitive
damages and the criteria used in such cases.

The second step required field research in the course of which data
were collected from experts using in-depth interviews. The purpose of these
interviews was to gather data that could be used in constructing a framework
incorporating apposite criteria of assessment and pertinent legal measures in
respect to punitive damages. Through brainstorming, the researcher was
thereupon able to formulate precise criteria and to frame appropriate legal
measures that could be efficaciously extrapolated to the determination of
punitive damages in particular cases. Finally, the results were examined by
experts and then were analyzed, synthesized, and compiled in a descriptive

manner using the technique of content analysis.
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Findings are as follows:

The intention of tort law is not to establish rights and duties or even to
remedy daméges incurred as a consequence of tortious actions. To the contrary,
its intention should be to suppress and prevent serious tortious acts which may
occur in Thai society in the future. Therefore, appropriate legal criteria and
measures should be drawn up and used as guidelines to amend‘extant laws so
as to be able to arrive at appropriate judgements concerning punitive damages
in tort. To this end, the researcher has formulated guidelines as follows:

1. Section 438, paragraphs 3-5 of the Civil and Commercial Code on
Tort should be amended by a provision as follows:

Section . .. Besides indemnity for tortious acts in this section, if the
facts of the case reveal that a tortious act is done on the injured party with
malice, intent, or wanton negligence accompanied by cruelty, intimidation,
causing trouble, illegal exploitation, or without consideration of the rights of
other individuals, the court should have the authority to determine punitive
damages greater than the amount of indemnity as deemed appropriate by the
court but not greater than twice the amount of the indemnity. However,
consideration should be taken in respect to various extenuating circumstances
such as the damages the injured party receives, the benefits or profits the tort-
feasor has received, the financial status of the tort-feasor, the fact that the tort-
feasor has provided remedies for the damages occurred, the fact that the
injured party partly brought about the damages incurred, as well as the degree

of honesty displayed by the tort-feasor in contention or in court proceedings.
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The determination of punitive damages as given in paragraph three
should be amended as follows:

If fhe indemnity the court determines does not exceed fifty thousand
baht or does not exceed the amount stipulated in the Royal Decree, the court
should have the authority to determine punitive damages of not more than five
times the indemnity determined by the court.

The liability for punitive damages as stated in paragraph three and
paragraph four should not be the object of an insurance cont‘abt'.

2. Alterations should be made by means of applying the criteria used in
the determination of punitive damages and enforced in accordance with other
important specific laws. If the state sees that any law requires special protection
for those to whom it is applied, it can have recourse to the guidelines provided
by criteria and legal measures prescribed in the Civil and Commercial Code
on tort.

3. Judges prosecuting attorneys, police officers, lawyers, and civil
service personnel of all divisions should be encouraged and trained to
understand the concepts and criteria used in determining punitive damages in
accordance with legal provisions. If so, they will display a better understanding
of how punitive damages should be dealt with in the legal system and will be
able to comport themselves in a moral and ethical fashion in this instance.
They would also be in a better(position to apply appropriate guidelines for
judging claims for punitive damages in accordance with the intent and

objectives of the law governing punitive damages.
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- 4. The state should provide information concerﬁing the concepts and
criteria used in determining punitive damages in accordance with the provisions
of the law tovmembers of the general public and especially to representatives

‘of the various media. This would ensure that members of the general public
would better understand what is involved when punitive damages in tort
are determined in specific cases. The upshot would be that through better
understanding the members of the general public can make necessary

adjustments, a state of affairs that would eventuate in more efficient

enforcement of the law of punitive damages in tort.





