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The researcher has examined the provisions of Thai law concerning
penalties that should be meted out to Thai wrongdoers outside the Kingdom of
Thailand in addition to the provisions of the law concerning bribery
promulgated in the Criminal Code. On the basis of this examination, it has
been determined that there are restrictions and limitations to the application of
said provisions. This is because these provisions pertain only to offences
expressly stipulated in Sections 7 and 8 of the Criminal Code. Moreover,
such offenses do not fall under the rubrics of administrative or judicial
provisions pertaining to bribery.

Consequently, if Thai wrongdoers take bribes outside the Kingdom of
Thailand, they cannot be punished in accordance with provisions of Thai law
in spite of complainants demanding legal punishment. This state of affairs is

an untoward upshot of the fact that there are no stipulations or provisions in
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Thai law that can be applied to such cases. Nonetheless, in the relevant
provisions found in Section 9 of the Criminal Code, some restrictions still
apply provided the wrongdoers are Thai government officials and the offences
committed are connected with holding official positions. In such cases, Thai
law may be used to impose penalties. |

Besides the Criminal Code, there are specific laws concerning the
prevention and suppression of fraud. These laws are the Organic Act on
Counter Corruption, B.E. 2542 (C.E. 1999), the Anti-Money Laundering Act,
B.E. 2542 (C.E. 1999), and the Act on Offences Relating to the Submission of
Bids to State Agencies, B.E. 2542 (C.E. 1999). However, if applied to
individuals who commit fraudulent acts outside the Kingdom of Thailand, all
three acts are limited in scope of applicability.

The United Sates of America (U.S.A.) has been aware of international
problems stemming from fraud and corruption. As a consequence, the U.S.A.
has enacted an anti-graft law vis-a-vis foreign government officials entitled
the Foreign Corrupt Practices Act of 1977 (FCPA). This law enjoins
American businesspersons, legal persons, managers, agents, employees,
representatives or shareholders acting on behalf of legal persons or any other
persons to refrain from participating in graft either directly or through
intermediaries for the purposes of illicitly influencing foreign government
officials for the sake of business benefits. Pertinent financial transactions must
be accounted for in a transparent and clear fashion. Any violations of these
provisions will be dealt with by the U.S. Department of Justice and the U.S.

Stock Exchange Committee, the enforcers of the said law. These enforcers
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will file cases against violators, and will, accordingly, bring criminal, civil or
administrative sanctions against them whenever appropriate. However, the
law allows for an exception in the payment of money for purposes of
facilitating or expediting routine governmental action. Also not prohibited are
other kinds of legal payments made for reasons deemed sufficient.

Later, in 1988, the Organization for Economic Cooperation and
Development (OECD) agreed that member states should promulgate laws
with contents closely similar to the FCPA law of the U.S.A. In 1997, the
OECD Convention on Combating Bribery of Foreign Public Officials in
International Business Transactions was promulgated. This Convention
stipulates specific regulatory criteria whereby fraudulent actions involving
both the giving and receiving of unlawful benefits can be determined. Also
designated as criminal offenses are offers of bribes to foreign public officials.
A precise definition of the term “foreign public official” is provided. Also
precisely construed are the liabilities of juristic persons who engage in bribing
foreign public officials. Consequently, this Convention enables member
states to join forces in the fight against bribery in international transactions
that may take place outside of their national boundaries.

On the basis of a study and analysis of legal measures in Thai law
designed to suppress corruption outside the Kingdom of Thailand, the U.S.
Foreign Corrupt Practices Act of 1977, and international conventions, it has
been ascertained that there are some loopholes in the Thai law concerning the
application of penalties to private individuals who bribe Thai or foreign public

officials. In addition, such loopholes can be used to the nefarious advantage



208454

of those who act as middle men for officials who demand bribes for
smoothing and facilitating the normal conduct of official business. Of concern
in this connection are not only the main perpetrators of these offences,
inasmuch as account should also be taken of those who engage or aid and abet
the actual perpetrators of the offences. Therefore, Thai law should be
amended so as to be in consonance with US law by stipulating measures
forbidding private individuals from either directly or indirectly paying bribes
to foreign public officials. Culpable individuals who violate such measures
would be appropriately penalized. Such amendments to Thai law would have
considerable resonance since applying such laws would have consequences
for enforcement outside the Kingdom of Thailand. If this step were taken,
Thai law would be in full compliance with conventions of which Thailand is a
signatory.

Appropriate law enforcement measures in this connection would be
more efficacious if the Criminal Code had more precise and pertinent
definitions of the terms “foreign government officials” and “officials of
international organizations.” In addition, the Criminal Code should explicitly
widen the scope of what constitutes bribery or other such offences perpetrated
by Thai citizen outside the Kingdom of Thailand. Another measure should
stipulate that Thai malefactors committing offenses abroad should normally
be punished in the Kingdom of Thailand. If such a provision were added, law
enforcement in this regard would become more efficient in addition to the

efforts directed to the suppression of corruption becoming more efficacious.





