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In section 236, article 8 of the Constitution of the Kingdom of Thailand
(B.E.2540) together with the accordance of the recommendation of the
President of the Supreme Court, enacted the policy of the court procedure
that the quorum of the bench must obtain full panel of judges and hearing must
be continued until the case is over or before dealing with other cases. It’s
expected that the problem of slow proceeding and unfinished cases will be
increase continually throughout the country in the future, including the
Central IP& IT Court, thus the mediation procedure is another measure to

minimize the number of cases remaining in the court and is also helpful in

speedy resolution of the cases.

The result of this research also shows that there are very few cases

brought into mediation procedure since mediation must be voluntary by all
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parties. Consequently, the parties can freely decide to join the process. It is
often seen that the parties sometime become silent during their confrontation,
which depends on the parties’ will. not the merit of their argument. This is
an obvious weakness of the mediation procedure. As a result of this problem,
I personally suggest some rules in order to adapt and increase more efficiency

of mediation process for the Central IP&IT Court as follows:

1. Managing the procedure by court administrators.
1.1 Establish the mediation center by administrators
1) Provide parties questionnaires about the purpose of mediations.
2) Initiate contact with the plaintiffs and the defendants.

1.2 Initiate role and potentiality of the administrators in mediation
center of the Central IP&IT Court and have them analyze the cases before
bringing them to the mediation procedure and distribute authority for some
cases that has less amount of money in controversy or some cases that easy to
mediate.

1.3 Provide necessary information, such as forms of mediation
and sample cases studies of various issues and also guide them to make a
decision or compromise.

2. Procedure of negotiation stage by judges

2.1 Select the files assigned and ordered by the Chief Justice of
the Central IP&IT Court to the mediation system directly.

2.2 Arrange a type of case which assigned to negotiate first,

And another type of cases which need the ascent of both parties in mediation
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such as;

1) Type cf cases assigned directly to negotiate.

2) Type of cases need voluntary for mediation.

In addition, for those cases assigned to negotiate mustbe directly
brought to the mediation process after instituting a case and for cases needing
ascent of the parties before mediation must be negotiated in a court room by
the judge who is the responsible for that case first. However, if the negotiation
doesn’t work out and if they still have plenty of time before the first day of
trial, the parties will be encouraged to set the negotiation again outside of
the court room by the committee of the mediation.

2.3 Appoint 3-4 senior judges to be mediators as a committee and
directly take a charge for mediation solely in order to serve the cases which
assigned to negotiate first and also propose associate judges in the Central
IP&IT Court who are interested and experienced in mediation.

2.4 Edit the rule of Disputation in article 9 section 1 in code of
“consensus voluntary” to “ having the mediation carry on unless the parties
agree” in order to be in a line of cases which already signed to mediate.

2.5 Use “Early Neutral Evaluation” procedure, which is the process
by certain person who have to evaluate the dispute in the beginning and to
analyze the strength and weakness of its complete case as useful elementary
information for making a decision by the parties especially those parties who
live aboard.

3. Giving knowledge and understanding to public

3.1To upgrade the standard of Thai Laws profession and encourage
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Thai lawyers a better understanding in ADR (Alternative Dispute Resolution)
besides using court adjudication esp.; lawyers.

3.2 Business Law, commercial and investment seminars or training
should be conducted regularly for Lawyers, businessmen, merchants and
general public.

3.3 To promote the advantage of using ADR (Alternative Dispute
Resolution) and changing the attitude of “Court is the first aid and mediation
is the second” to “ Mediation is much more useful for dispute resolution than
court procedure.” and promote the ADR asto change the attitude of “ Court is
the last place and compromising is the second priority” to “Compromising or
mediation is the procedure to halt the disputes and also satisfy all parties
which is more advantageous than having the court adjudicate.”

Nevertheless, the attitudes of judges should be changed in the way
that the mediation procedure is rot from the judges don’t want to write the

judgement but, the fact is that the mediation is as good as adjudication by the

court.





