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After the Second World War (AD 1945), the direction of a free market
has been obviously visualized; in the meantime, multinational companies have
started to expand their business operations until the World Trade Organization
(WTO) was established on January 1%, 1995, with its main objective of
revoking any measures, which may hinder the expansion of free trade in all
regions around the world. Owing to the trend of globalization and expansion
of the free market, investments can be circulated and transferred among
countries more rapidly. A large number of Thai businessmen have now been
increasingly investing in foreign countries; meanwhile, multinational
companies are also investing in Thailand to make profits and to transfer the
earnings back to their home countries. And, of course, such operating profits
must be taxed in Thailand and the surplus ones must be, once again, taxed

before being transferred out of the country.
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Therefore, multinational companies, investing in abroad, must always
be well prepared with their taxation schemes in order to pay taxes to the
source-of-earnings countries and to their home countries as little as
possible.The more the multinational companies reduce their overall burdens
of taxation, the more profits they will obtain. For this reason, tax avoidance
has become a key tactical decision for the multinational companies to take
account of. Abusive transfer pricing is one of tax avoidance methods, used by
multinational companies, that is to say; the pricing of products or services
among the fund/management-related juristic persons will be higher or lower
than the market prices or the arm’s length prices, when compared to the non-
fund/management-related juristic persons; as a result, target juristic persons
based in heavy-taxation countries selected to enjoy less profits or even to
suffer losses in order to pay less taxation or to claim tax exemption in such

countries.

In order to tackle the aforementioned problems, the Author suggests
that the provisions contained in the Thai Revenue Code should be amended to
prevent tax avoidance in case of abusive transfer pricing by multinational
companies more effectivély, by prescribing exclusive provisions separately
from the provisions under Section 65 (bis), Section 65 (tri), and Section 70
(tri) of the Revenue Code, applicable to domestic tax avoidance, so that
Thailand, in the capacity of a source-of-earnings country, will regain the lost

taxation, as follows;
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1. Prescribe the meanings or definitions of “tax avoidance” in order to
clearly differentiate between the bona fide transfer pricing and the abusive
transfer pricing and to avoid misinterpretation of the term “without proper
reason”, as prescribed in Section 65 bis (4), and Section 65 tri (15) of the
Revenue Code, based on Part IVA Division 13 International Anti-Tax
Avoidance Provisions of Australia.

2. Clearly prescribe the definitions of “market price” or “arm’s length
price”, i.e., the market price is the price in the normal course of business of
independent or irrelevant juristic persons; and the arm’s length price can be
calculated by applying;

2.1 Comparable uncontrolled price method (CUP) to the sale of
products, the borrowing of money, and the provision of financial services.

2.2 Cost plus method (CPM) to the sale of raw materials.

2.3 Resale price method (RPM) to the sale of finished products

2.4 Profit split method to the joint service provision in connection
with several affiliated companies.

2.5 Other similar methods to cases other than those specified in
Clauses 2.1-2.4 above.

In order to tackle the problem of obscurity of the term “market
price” and the term “normal price” under Section 65 bis (4), Section 65 tri
(15), and Section 70 tri of the Revenue Code, based on the OECD
Guidelines, which are generally accepted and applied in many countries.

3. Amend the provisions of the Double Taxation Convention, Article 9,

governing affiliated enterprises between Thailand and the People’s Republic

of China, as well as other countries, to be in compliance with the draft of
OECD Model Tax Convention, Clause 2, so that Thailand will be able to
impose taxation on the adjusted profits of enterprises, which have transferred
their profits out of Thailand, to avoid double taxation from the same amount
of profits, which may affect the investment atmosphere between the home

countries and the source-of-earnings countries, and to create fairness to the

taxpayers.





