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Intellectual property Rights, including Copyright, Patent and
Trademark Law have long existed alongside human endeavor. This leads to
“natural rights”, that is that humans realize the possession of their rights as
well as know how to protect such rights. Until the development of laws to
enforce the protection of these right, form studies it is found that philosophy
of the creation of rights including Copyright, Patent and Trademark Law have
their distinctive ways of protection. Rights have clearly designated the
philosophy regarding the protection together with the rapid developments of
Intellectual Property Rights cause the situation of fierce economic
competition. The persons who own the rights find ways to develop the form
of protection. By the way of increasing ways of their protection is to give the
proprietor of such right the most benefit. This may cause the problem of

overlapping protection.
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A researcher, as a lawyer who practices and enforces Intellectual
Property Law has experienced this problem. From studies and research, found
the problem of overlapping protection which can be divided into 2 types :

First, characteristic of overlapping protection that happens
simultaneously: The proprietor will be protected for an invention immediately, as
effected by law. This widens the chance of protection to other laws. This
problem usually occurs with “copyright” rights, such as in “applied art and
design” as well as trademark rights, which come from the right of copyright
that consequence from the condition in copyright protection.

Second, characteristic of overlapping protection that happens
afterward: The proprietor broadens his right claiming that provisions of law
do not prohibit such action. This is the problem caused by Copyright, Patent
and Trademark Law for example, copyright law in applied art with patent law
in product design, copyright law with trademark law, patent law in product
design with trademark law. Figurative elements include both copyright law
for applied art with patent law in design and trademark law for Figurative
elements.

From these problems leads to methods of solutions providing
suggestions in problem solving concerning overlap protection. Three basic
solutions appears below:

1. Judgement of the Court

At present, there are the establishments of specialized court such as

The Central Intellectual Property and International Trade Court. This
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institution is an important driving force in fair enforcement of law. It is a
balancing of power of the administration, Department of Intellectual Property.
When a case is brought before the court concerning the enforcement in the use
of right by the above-mentioned law. The court will be able to solve problems
of overlap protection. The court will again able to adjust such law to be
enforceable and interpret for the benefit use of law. These days, court’s
Judgements are gathered in the form of books or work-studies, which have, a
variety cases. The cases state the layout of the law enforcement for example
the usage of “Exhaustion of Rights” (the expiration of rights against the
products) or the principles of “First Sale Doctrine” is used to enforce the
standard of the intellectual property system. There are court judgements
regarding trademark issues that are very well known to the public before the
rules of government departments are to be used. This includes the court
judgements with suitable principles on the exceptions from infringement of
copyright. ~ Although the court judgement may be changed in the Supreme
Court, the adaptation in usage of laws by the court will release problems,
which may happen in the first step.
2. Department of Intellectual Property

Department of Intellectual Property as an administrator of the entire
systems of Intellectual property law whose officials communicate and
€ncourage people to know, maintain and protect their own intellectual
property rights. It is the initiator to systemize the administration of laws by

the authority given by law to administer as well as to set the procedure. This
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to make it understandable and obvious in terms of the protection as basic law
enforcement in order to prevent overlapping protection which leads to
excessive protection that can be unfair to public.
3. Amendment of Laws

Solution by amending the laws regarding the overlap protection of
copyright, patent and trademark laws can be effective but they take an
enormous effort and time. For the administration of law to be in accordance
with the modern principles, it becomes necessary to amend the laws. This can
be done by writing of laws to prevent, systemize the laws by bring together
the intellectual property laws. The solutions aim to adapt the law of
copyright, patent and trademark to work in the same direction. That is to lay
the fundamental restrictions for protection of rights by stating the obvious

exceptions in order to eliminate the claim of “the law does not prohibit of

such action”,



