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Discovery in trial proceedings is the process in which there is a search for pertinent
facts prior to the commencement of the trial proper. The purpose is to allow one party to the trial
becoming cognizant of the facts or evidence regarding the case in question at the disposal of the
other party. Disclosure of evidence in criminal cases prior to actual trials as a criminal law ‘
procedure is rooted in the overriding criminal law principle that it is the duty of the state to ensure
defendants in criminal cases have fair trials.

The Kingdom of Thailand uses the civil law system or a system of codified law. As
such, proceedings in criminal cases involving the discovery phase in a criminal investigation must
be congruent with the non-adversarial, inquisitorial character of civil law systems. However,
criminal procedure in the adversarial common law system of England in respect to the discovery
phase of criminal trial proceedings has influenced the development of Thai legal concepts in this
area of the law. Accordingly, the courts and judicial officials are not eager to embrace the duty of
fostering cooperation between the contending parties in criminal cases. But such judicial
indifference is actually incompatible with the overriding principle that the state must ensure fair
trails for all defendants in criminal cases.

In the researcher’s view, called for is an amendment of the provision in Section 173/1,
Section 173/2, and Section 229/1 of the Criminal Procedure Code regarding the examination of
evidence and the filing of list of items of evidence. Particularly is this the case because this
provision actually accords with the discovery phase in criminal cases as found in the adversarial
system of law. Hence, the legal model pertains to the discovery phase in civil cases in which the
contending parties are both private sector parties on an equal footing and thus not fully applicable
to criminal cases in which the parties belong to the private and public sectors, respectively, and

are not on an equal footing.
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247811

Furthermore, this model does not sufficiently incorporate the important consideration

that criminal cases affect society as a whole. Accordingly, exceptions must be made so as to
protect the rights of the accused. At the same time, it is not possible for the plaintiff to disclose all
the evidence because the search for facts in the discovery phase is governed by the adversarial
model. Therefore, unless the aforementioned sections of the Criminal Procedure Code are
amended, practical problems in the carrying out of criminal trial proceedings will unabatedly

OocCcur.
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