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Thailand’s criminal justice system has been facing with the problem of caseload and
overpopulated inmate in correction facilities for quite a period of time. Effort has been put into
seeking the solution for the justice system by applying some alternative measures which can
somehow reduce caseload at certain degree but not that at successful level. Therefore, the author
attempts to find the new optional tool to enhance efficiency in the justice system. Plea bargaining
is one of those tools which may enable the courts to dispose criminal cases from their case log
more rapidly. However, from the review on juristic method pertaining to plea bargaining, it
indicated that this practice has its root from the common law system mainly found in the
countries such as USA and Great Britain etc. in which popular prosecution and adversarial system
are applied. As such, a public prosecutor will, despite being a state officer, merely act on behalf
of the injured person and be seen as an individual party. Plea bargaining, if so entered into by a
public prosecutor as a plaintiff and the accused in exchange for declining some charge or
prosecuting on a less major offence or an offence with less penalty, will merely be deemed as a
deal done on equal basis as the same manner as those done between the individuals which is
normally permissible under such system. Situation may differ from a civil law country like
Thailand in which public prosecution is basically applied. This means that criminal offence is
committed against the state to the effect that the state shall become an injured person while state
officer shall prosecute such criminal case. Public prosecution is not characterized as a trail by
competing parties but rather, the court is designated to be the person who has to find the truth by
itself as defined as non-adversarial system. As plea bargaining is based on contractual agreement

entered into by a public prosecutor and an accused as the same manner as general civil case and to



)
248352

this end, as far as common law system is concerned, a public prosecutor is viewed as an
individual party and his agreement is not seen as part of prosecution on behalf of the state. The
court thus plays the role as a rule keeper just like a referee to prevent either party from taking
advantage of other party. Moreover, according to the Federal Rule of Criminal Procedure Rule
11, the court is entitled to merely review whether pleas made by an accused in the agreement with
the prosecution has been voluntarily done without duress and ignorance and in such a justifiable
manner. Nonetheless, the court will not be able to actively investigate the truth in the case to
which an accused has made a plea under such agreement. Plea bargaining is therefore not
compatible with public prosecution and non-adversarial system applied in Thailand. However,
should the government consider it is feasible to implement plea bargaining for the purpose of
effective case management, it would be a great task for all organs in the Thai justice system to
take into account the case nature and appropriate circumstances in order to ensure that our justice

system is in harmony with the rule of law to establish ultimate public confidence.
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