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Federal Rules of Criminal Procedure
IV. ARRAIGNMENT AND PREPARATION FOR TRIAL
Rule 11. Pleas
(a) Entering a Plea.
(1) In General.

A defendant may plead not guilty, guilty, or (with the court's consent) nolo
contendere.

(2) Conditional Plea.

With the consent of the court and the government, a defendant may enter a
conditional plea of guilty or nolo contendere, reserving in writing the right to have an appellate
court review an adverse determination of a specified pretrial motion. A defendant who prevails
on appeal may then withdraw the plea.

(3) Nolo Contendere Plea.

Before accepting a plea of nolo contendere, the court must consider the

parties' views and the public interest in the effective administration of justice.
(4) Failure to Enter a Plea.

If a defendant refuses to enter a plea or if a defendant organization fails to
appear, the court must enter a plea of not guilty.

(b) Considering and Accepting a Guilty or Nolo Contendere Plea.
(1) Advising and Questioning the Defendant.

Before the court accepts a plea of guilty or nolo contendere, the defendant
may be placed under oath, and the court must address the defendant personally in open court.
During this address, the court must inform the defendant of, and determine that the defendant
understands, the following:

(A) the government's right, in a prosecution for perjury or false statement, to
use against the defendant any statement that the defendant gives under oath;

(B) the right to plead not guilty, or having already so pleaded, to persist in
that plea;

(C) the right to a jury trial;
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(D) the right to be represented by counsel -- and if necessary have the court
appoint counsel -- at trial and at every other stage of the proceeding;

(E) the right at trial to confront and cross-examine adverse witnesses, to be
protected from compelled self-incrimination, to testify and present evidence, and to compel the
attendance of witnesses;

(F) the defendant's waiver of these trial rights if the court accepts a plea of
guilty or nolo contendere;

(G) the nature of each charge to which the defendant is pleading;

(H) any maximum possible penalty, including imprisonment, fine, and term
of supervised release;

(I) any mandatory minimum penalty;

(J) any applicable forfeiture;

(K) the court's authority to order restitution;

(L) the court's obligation to impose a special assessment;

(M) in determining a sentence, the court's obligation to applycalcu-late the
applicable sentencing-guideline range and to consider that range, possible departures under the
Sentencing Guidelines, and other sentencing factors under 18 U.S.C. § 3553(a); and

(N) the terms of any plea-agreement provision waiving the right to appeal or
to collaterally attack the sentence.

(2) Ensuring That a Plea Is Voluntary.

Before accepting a plea of guilty or nolo contendere, the court must address
the defendant personally in open court and determine that the plea is voluntary and did not result
from force, threats, or promises (other than promises in a plea agreement).

(3) Determining the Factual Basis for a Plea.
Before entering judgment on a guilty plea, the court must determine that
there is a factual basis for the plea.
(c) Plea Agreement Procedure.
(1) In General.
An attorney for the government and the defendant's attorney, or the defendant

when proceeding pro se, may discuss and reach a plea agreement. The court must not participate
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in these discussions. If the defendant pleads guilty or nolo contendere to either a charged offense
or a lesser or related offense, the plea agreement may specify that an attorney for the government
will:

(A) not bring, or will move to dismiss, other charges;

(B) recommend, or agree not to oppose the defendant's request, that a
particular sentence or sentencing range is appropriate or that a particular provision of the
Sentencing Guidelines, or policy statement, or sentencing factor does or does not apply (such a
recommendation or request does not bind the court); or

(C) agree that a specific sentence or sentencing range is the appropriate
disposition of the case, or that a particular provision of the Sentencing Guidelines, or policy
statement, or sentencing factor does or does not apply (such a recommendation or request binds
the court once the court accepts the plea agreement).

(2) Disclosing a Plea Agreement.

The parties must disclose the plea agreement in open court when the plea is
offered, unless the court for good cause allows the parties to disclose the plea agreement in
camera.

(3) Judicial Consideration of a Plea Agreement.

(A) To the extent the plea agreement is of the type specified in Rule 11 (c)
(1) (A) or (C), the court may accept the agreement, reject it, or defer a decision until the court has
reviewed the presentence report.

(B) To the extent the plea agreement is of the type specified in Rule 11 (c)
(1) (B), the court must advise the defendant that the defendant has no right to withdraw the plea if
the court does not follow the recommendation or request.

(4) Accepting a Plea Agreement.

[f the court accepts the plea agreement, it must inform the defendant that to

the extent the plea agreement is of the type specified in Rule 11 (c¢) (1) (A) or (C), the agreed

disposition will be included in the judgment.
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(5) Rejecting a Plea Agreement.

If the court rejects a plea agreement containing provisions of the type
specified in Rule 11 (¢) (1) (A) or (C), the court must do the following on the record and in open
court (or, for good cause, in camera):

(A) inform the parties that the court rejects the plea agreement;

(B) advise the defendant personally that the court is not required to follow
the plea agreement and give the defendant an opportunity to withdraw the plea; and

(C) advise the defendant personally that if the plea is not withdrawn, the
court may dispose of the case less favorably toward the defendant than the plea agreement
contemplated.

(d) Withdrawing a Guilty or Nolo Contendere Plea.
A defendant may withdraw a plea of guilty or nolo contendere:
(1) before the court accepts the plea, for any reason or no reason; or
(2) after the court accepts the plea, but before it imposes sentence if:

(A) the court rejects a plea agreement under Rule 11 (c) (5); or

(B) the defendant can show a fair and just recason for requesting the
withdrawal.

(e) Finality of a Guilty or Nolo Contendere Plea.
After the court imposes sentence, the defendant may not withdraw a plea of
guilty or nolo contendere, and the plea may be set aside only on direct appeal or collateral attack.
(f) Admissibility or Inadmissibility of a Plea, Plea Discussions, and Related
Statements.
The admissibility or inadmissibility of a plea, a plea discussion, and any related
statement is governed by Federal Rule of Evidence 410.
(g) Recording the Proceedings.
The proceedings during which the defendant enters a plea must be recorded by a
court reporter or by a suitable recording device. If there is a guilty plea or a nolo contendere plea,

the record must include the inquiries and advice to the defendant required under Rule 11 (b) and

(c).
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(h) Harmless Error.
A variance from the requirements of this rule is harmless error if it does not
affect substantial rights.
(As amended Feb. 28, 1966, eff. July 1, 1966; Apr. 22, 1974, eff. Dec. 1, 1975;
July 31, 1975, eff. Aug. 1 and Dec. 1, 1975; Apr. 30, 1979, eff. Aug. 1, 1979, and Dec. 1, 1980;
Apr. 28, 1982, eff. Aug. 1, 1982; Apr. 28, 1983, eff. Aug. 1, 1983; Apr. 29, 1985, eff. Aug. 1,
1985; Mar. 9, 1987, eff. Aug. 1, 1987; Nov. 18, 1988; Apr. 25, 1989, eff. Dec. 1, 1989; Apr.

26, 1999, eff. Dec. 1, 1999; Apr. 29, 2002, eff. Dec. 1, 2002.)
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Form 17-6: Sample Plea Agreement (Federal)

Comment:
This form includes many of the options that may be chosen in a particular case. Not
all will apply to each case.

Re: United States of America v.

Criminal No.

Dear:

This letter sets forth the agreement by which your client, , will enter a
plea of guilty in the above-captioned case. The letter represents the full and complete agreement
between and the United States Attorney for the Western District of Pennsylvania. The agreement
does not apply to or bind any other federal, state, or local prosecuting authority.

Upon entering a plea of guilty, will be sentenced under the Sentencing Guidelines
promulgated by the United States Sentencing Commission and the Sentencing Reform Act, 18
U.S.C. §3551, et seq. and 28 U.S.C. §981, et seq. The facts relevant to sentencing shall be

determined initially by the United States Probation Office and finally by the United States District

Court.
a) The defendant, , agrees to the following:
i) He will enter a plea of guilty to Count(s) of the Indictment/Information at
Criminal No. |, charging him with violating , pursuant to Rule 11 of the Federal

Rules of Criminal Procedure.
1) He acknowledges his responsibility for the conduct charged in Count(s)
of the Indictment/Information at Criminal No. and stipulates that the conduct
charged in that/those count(s) may be considered by the Probation Office or by the District Court
in imposing sentence.
iii) He will assist law enforcement agencies in investigating violations of
during the period from to [allegedly committed by] [and others] hereinafter "the
investigation."
[Such assistance will include but is not limited to [DESCRIBE THE TYPE

OF ASSISTANCE, IF KNOWN, E.G. (undercover introductions)(wearing a body recording
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device) (tape recording telephone conversation) (immediately reporting criminal activity by
and others to federal/state/local law enforcement authorities)].

iv) He will be fully debriefed by personnel of the United States Attorney's Office
and/or Special Agents of the and/or representatives of other federal, state or local law
enforcement agencies as may be determined by the United States Attorney.

v) He will provide all information and evidence within his knowledge or control
concerning the investigation. All such information will be full, complete, accurate and truthful.
The determination of the United States Attorney as to the completeness, accuracy, and truthfulness
of the information and evidence provided shall be final and conclusive.

vi) He will provide all documents and/or physical evidence within his possession
concerning the investigation, including but not limited to [DESCRIBE THE DOCUMENTS OR
PHYSICAL EVIDENCE IF KNOWN].

vii) He will submit to a polygraph examination administered by an agent of the
federal government if requested to do so by the United States Attorney.

viii) He will, when requested, testify in grand jury, pretrial, trial, sentencing and
post-conviction proceedings in this district and elsewhere.

ix) He will pay [mandatory] restitution under the Victim-Witness Protection Act,
18 U.S.C. §§3663, [3663A] and 3664, to the victims and/or other persons or parties authorized by
law in such amounts, at such times, and according to such terms as the court shall direct. [The
amount of restitution may not necessarily be the same as the amount of loss for the purpose of
determining the offense level under the Sentencing Guidelines.] [Although the court will
determine the recipients, amounts, times, and terms of restitution payments, the parties agree to
make the recommendations set forth in Part C of this agreement. ]

x) He will immediately notify the court and the United States Attorney of any
improvement in his economic circumstances that might increase his ability to pay restitution and
that occurs from the date of this agreement until the completion of his sentence, including any
term of supervised release.

xi) He will voluntarily forfeit to the United States all property subject to forfeiture

under U.S.C. § [including but not limited to the following: ]
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xii) He acknowledges that the above-described property [DESCRIBE THE
BASIS FOR THE FORFEITURE, E.G., CONSTITUTES PROCEEDS OF THE OFFENSE
OF 3]

xiii) He acknowledges that the above-described property is presently the subject
of a Civil Forfeiture Action filed by the United States at Civil Action No. . He hereby
consents to the entry of judgment of forfeiture in the civil action and waives any former jeopardy
or double jeopardy claims in or as a result of the civil forfeiture action.

xiv) He acknowledges that the above-described property is presently the subject
of a Criminal Forfeiture action at the above-captioned criminal case number and he herewith
voluntarily consents to the District Court entering an order of forfeiture of said property to the
United States.

xv) He agrees that the United States is not limited to forfeiture of the property
described above. If the United States determines that property of the defendant identified for
forfeiture cannot be located upon the exercise of due diligence; has been transferred or sold to, or
deposited with, a third party; has been placed beyond the jurisdiction of the Court; has
substantially diminished in value; or has been commingled with other property which cannot be
divided without difficulty; then the United States shall, at its option, be entitled to forfeiture of
any other property (substitute asscts) of the defendant up to the value of any property described
above. The district court shall retain jurisdiction to settle any disputes arising from application of
this clause. The defendant agrees that forfeiture of substitute assets as authorized herein and
pursuant to 21 U.S.C. §853(p) shall not be deemed an alteration of the defendant's sentence.
Forfeiture of the defendant's assets shall not be treated as satisfaction of any fine, restitution, cost
of imprisonment, or any other penalty the district court may impose upon the defendant in
addition to forfeiture.

xvi) Upon request of the United States, he agrees to provide all information
regarding his income, assets and financial status. He agrees to [submit to interviews as to these
matters/complete a financial statement under oath/submit to a polygraph examination].

xvii) If the Court imposes a fine or restitution as part of a sentence of

incarceration, agrees to participate in the United States Bureau of Prisons' Inmate Financial
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Responsibility Program, through which 50% of his prison salary will be applied to pay the fine or
restitution.

xviii) At the time enters his plea of guilty, he will deposit a special
assessment of $ in the form of cash, or check or money order payable to "Clerk, U.S. District
Court". In the event that sentence is not ultimately imposed, the special assessment deposit will be
returned.

xix) He will not object to the introduction in evidence by the United States of the
report prepared by of the [E.G., INTERNAL REVENUE SERVICE, CRIMINAL
INVESTIGATION DIVISION], which will, inter alia, serve as the factual basis for the guilty
plea.

xx) He stipulates to the release of the report prepared by of the
[E.G., INTERNAL REVENUE SERVICE, CRIMINAL INVESTIGATION DIVISION],
together with any and all accompanying exhibits to the [E.G., EXAMINATION DIVISION OF
THE INTERNAL REVENUE SERVICE]. He understands that the information contained in the
report will be utilized by the in order to determine his civil liability.

b) In consideration of and entirely contingent upon the provisions of Parts A and C
of this agreement, the United States Attorney for the Western District of Pennsylvania agrees to
the following:

1) After the imposition of sentence, the United States Attorney will move to
dismiss the remaining Count(s) of the Indictment/Information at Criminal No. _, without
prejudice to its/their reinstatement if, at any time, is permitted to withdraw his plea of
guilty. In that event, waives any double jeopardy, statute of limitations, speedy trial,
or similar objections to the reinstatement of the counts dismissed pursuant to this agreement.

ii) Pursuant to Section IB1.8 of the Sentencing Guidelines, the United States
Attorney will not use against any information or evidence provided by him in the
course of his assistance in the investigation.

iii) In his/her discretion, the United States Attorney may apply for a formal grant
of use immunity under Title 18, United States Code, Sections 6002 and 6003, in connection with

's testimony before a federal grand jury or in a court proceeding. -
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iv) Prior to sentencing, the United States Attorney will orally or in writing advise
the court of his evaluation of the nature, extent, compléteness, accuracy, truthfulness and value of
the assistance and testimony of . This evaluation is committed to the sound discretion
of the United States Attorney.

v) The United States Attorney retains the right of allocution at the time of
sentencing to advise the sentencing court of the full nature and extent of the involvement of

in the offense(s) charged in the Indictment/Information and of any other matters
relevant to the imposition of a fair and just sentence.

vi) The United States Attorney will make no recommendation as to the specific
sentence that the Court should impose, but will provide the United States Probation Office and the
District Court with any and all information pertaining to sentencing, including but not limited to
all relevant conduct. The United States Attorney also reserves the right to make legal and factual
argument as to the provisions of the Sentencing Guidelines, including those provisions
concerning the guideline range or upward or downward departures from the guideline range. The
United States Attorney will not make any recommendation as to what sentence should be imposed
within the guideline range or whether the Court should exercise its discretionary authority to
depart upward or downward from the guideline range.

vii) The United States Attorney will take no position as to whether the base
offense level shall be adjusted under Section  of Chapter 2 of the Sentencing Guidelines.

viii) The United States Attorney will take no position as to whether the offense
level of will be increased under the following section(s) of the Sentencing
Guidelines:

(1) 3A1.1 (Vulnerable Victim);

(2) 3A1.2 (Official Victim);

(3) 3A1.3 (Restraint of Victim);

(4) 3BI1.1 (Aggravating Role);

(5) 3B1.3 (Abuse of Position of Trust or Special Skill);

(6) 3CI1.1 (Willfully Obstructing or Impeding Proceedings);
(7) 3C1.2 (Reckless Endangerment During Flight);

(8) 3DI.1-3DL.5 (Multiple Counts);
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(9) 4B1.1 (Career Offender);
(10) 4B1.3 (Criminal Livelihood).

xi) Prior to sentencing, the United States Attorney will, orally or in writing,
recommend to the court that the base offense level be/not be adjusted under Section of
Chapter 2 of the Sentencing Guidelines.

xii) Prior to sentencing, the United States Attorney will, orally or in writing,
recommend to the court that the offense level of not be increased under the
following section(s) of the Sentencing Guidelines:

(1) 3Al1.1 (Vulnerable Victim);

(2) 3A1.2 (Official Victim);

(3) 3A1.3 (Restraint of Victim);

(4) 3BI.1 (Aggravating Role);

(5) 3B1.3 (Abuse of Position of Trust or Special Skill);
(6) 3CI1.1 (Willfully Obstructing or Impeding Proceedings);
(7) 3C1.2 (Reckless Endangerment During Flight);

(8) 3DI1.1 - 3D1.5 (Multiple Counts);

(9) 4B1.1 (Career Offender);

(10) 4B1.3 (Criminal Livelihood).

This recommendation is not binding on the District Court.

xiii) Prior to sentencing, the United States Attorney will, orally or in writing,
recommend to the court that be given a sentence at the high/medium/low point of the
applicable guideline range. This recommendation is not binding on the court.

Xxiv) Prior to sentencing, the United States Attorney will, orally or in writing,
recommend that, pursuant to Section 3B1.2 of the Sentencing Guidelines, the court reduce the
offense level by level(s) on the ground that the defendant played a minor/minimal role in the
offense(s). This recommendation is not binding on the court.

xv) Prior to sentencing, the United States Attorney will, orally or in writing,
recommend that, pursuant to Section 3El.1 of the Sentencing Guidelines, the court reduce the

offense level by two levels for acceptance of responsibility on the ground(s) that:
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(1) Voluntarily terminated or withdrew from criminal conduct or association;

(2) Voluntarily paid restitution prior to adjudication of guilt;

(3) Voluntarily and truthfully admitted to authorities his involvement in the
offense and related conduct;

(4) Voluntarily surrendered to authorities promptly after the commission of
the offense(s);

(5) Voluntarily assisted authorities in the recovery of the fruits and
instrumentalities of the offense(s);

(6) Voluntarily resigned from the office or position held during the
commission of the offense;

(7) Timely manifested acceptance of responsibility.

xvi) Prior to sentencing, the United States Attorney will, orally or in writing,
recommend that, pursuant to Section 3EL.1 of the Sentencing Guidelines, the court reduce the
offense level by three levels for acceptance of responsibility, on the grounds that the offense level
prior to application of Section 3EL.1 is 16 or greater, and:

(1) Timely provided complete information to the government concerning his
own involvement in the offense;

(2) Timely notified authorities of his intention to enter a plea of guilty,
thereby permitting the government to avoid preparing for trial and permitting the court to allocate
its resources efficiently.

xvii) Prior to sentencing, the United States Attorney will, orally or in writing,
recommend that, pursuant to Section SK1.1 of the Sentencing Guidelines, the court impose a
sentence below the applicable guideline range on the ground that provided
substantial assistance in the investigation or prosecution of another person. This recommendation
is not binding on the court.

xviii) Prior to sentencing, the United States Attorney will, orally or in writing,
recommend that, pursuant to Title 18, United States Code, Section 3553(e), the court impose a
sentence below the applicable mandatory minimum sentence, on the ground that
provided substantial assistance in the investigation or prosecution of another person. This

recommendation is not binding on the court.
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xix) Prior to sentencing, the United States Attorney will, orally or in writing,
recommend that, pursuant to Section 5K2.0 of the Sentencing Guidelines, the court impose a
sentence below the applicable guideline range on the ground that [DESCRIBE IN DETAIL
THE REASONS FOR THE DEPARTURE]. This recommendation is not binding on the court.

xx) Within one year of the imposition of sentence, the United States Attorney
will review the timeliness, nature, extent, completeness, accuracy, truthfulness of the assistance
and testimony of . If the United States Attorney determines has
provided substantial assistance in the investigation or prosecution of other persons, the United
States Attorney may, in his/her discretion, file a motion under Rule 35(b), Federal Rules of
Criminal Procedure, advising the District Court of the assistance to law enforcement authorities.

has no right to compel, require or expect that the United States Attorney will file such
a motion, however, and the decision to reduce the sentence of below the
applicable guideline range or any mandatory minimum sentence is solely in the discretion of the
District Court.

xxi) At the time of sentencing, if his cooperation has been completed, or within
one year of the imposition of sentence, the United States Attorney will review the timeliness,
nature, extent, completeness, accuracy, truthfulness of the assistance and testimony of

. If the United States Attorney determines has provided substantial
assistance in the investigation or prosecution of other persons, the United States Attorney may, in
his/her discretion, file a motion pursuant to §SK1.1 of the Sentencing Guidelines [and 18 U.S.C.
§3553 (e)] or under Rule 35(b), Federal Rules of Criminal Procedure, advising the District Court
of the assistance to law enforcement authorities. has no right to compel, require or
expect that the United States Attorney will file such a motion, however, and the decision to
reduce the sentence of  below the applicable guideline range or any mandatory minimum
sentence is solely in the discretion of the District Court.

xxii) The United States Attorney will take any position he/she deems appropriate
in the course of any appeals from the sentence or in response to any post-sentence motions.

xxiii) Should there be a request by , the United States Attorney
will submit to the United States Marshals Service an application for acceptance of , together with

members of his immediate family, into the Witness Protection Program. The decision to accept
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into said program is solely within the discretion of the United States Marshals

“Service.
xxx) In the event that a term of imprisonment is imposed upon -
the United States Attorney will recommend to the United States Bureau of Prisons that
be placed in a secure institution, so as to afford him all reasonable personal security.

The decision to accept into said program, together with the place of

confinement, is solely within the discretion of the United States Bureau of Prisons.
c) and the United States Attorney further understand and agree to the
following:

i) The maximum penalty that may be imposed upon is:

(1) A term of imprisonment of __ years;

(2) A fineof$ 3

(3) A term of supervised release of  years;

(4) A special assessment under 18 U.S.C. §3013 of §

(5) [Mandatory] restitution under the Victim-Witness Protection Act, 18
U.S.C. §§3663, [3663A] and 3664.

ii) The district court shall determine the victims and/or other persons or parties
authorized by law who will receive restitution. The court shall also determine the amount of
restitution for which is liable and the times and terms of payment. Subject to the
final authority of the court, the parties agree to the following recommendations:

(1) [ and his co-defendants][is/are] liable for a total of
$ in restitution [to ].

(2) The total amount of restitution shall be apportioned among the defendants

so that is liable for
(3) [In light of 's present financial circumstances,] restitution
should be paid [to ] in the amounts indicated according to the [attached

schedule/following schedule:].
(4) [In light of 's present financial circumstances,] restitution

should be paid [to ] in amounts of per month, together with such lump sum payments
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necessary to reach the total amount of prior to the completion of 's sentence,
including any term of supervised release.

(5) In light of 's present financial circumstances and subject to
any improvement in those circumstances, he should be directed to make nominal periodic
payments as follows:

iii) The parties stipulate that . This stipulation represents the parties'
best understanding on the basis of the information available as of the date of this agreement. The
stipulation is not binding on the District Court and does not preclude either party from bringing to
the attention of the United States Probation Office or the District Court any information not
within his knowledge at the time this agreement is executed.

iv) The attached stipulation of fact represents the pa.lrties' best understanding of the
facts on the basis of information available as of the date of this agreement. The stipulation is not
binding on the District Court, and has no bearing on any fact not expressly set forth in the
stipulation. The stipulation does not preclude either party from bringing to the attention of the
United States Probation Office or the District Court any information not within his knowledge at
the time this agreement is executed.

v) The parties agree that the attached stipulation is a complete and accurate
account of the offense conduct, including all relevant conduct, and therefore that under Section
____of the Sentencing Guidelines, the base offense level is . The parties further
agree that the base offense level of should be raised/lowered by  levels under
Section _ of Chapter 2 of the Guidelines.

vi) The parties further agree that the adjusted base offense level should be raised
by atotal of  level(s) under the following Section(s) of the Guidelines:

(1) 3A1.1 (Vuinerable Victim);

(2) 3A1.2 (Official Victim);

(3) 3A1.3 (Restraint of Victim);

(4) 3BI.1 (Aggravating Role);

(5) 3B1.3 (Abuse of Position of Trust or Special Skill);

(6) 3C1.1 (Willfully Obstructing or Impeding Proceedings);

(7) 3C1.2 (Reckless Endangerment During Flight);
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(8) 4B1.1 (Career Offender);
(9) 4B1.3 (Criminal Livelihood).
vii) The parties also agree that the adjusted base offense level should be lowered
byatotal of _ level(s) under the following Section(s) of the Guidelines:
(1) 3B1.2 (Mitigating Role);
(2) 3EI1.1 (Acceptance of Responsibility).
viii) Thus, the parties agree that 's overall offense level under the

Sentencing Guidelines is If is sentenced on the basis of an offense level of

, he and the United States Attorney waive their respective rights to appeal the sentence under Title
18, United States Code, Section 3742.

ix) The parties agree that the ai)propriate sentence in this case is a term of
imprisonment of  years, a fine of , a term of supervised release of , a
special assessment of , and restitution of . This sentence is within the guideline
range/is a departure from the guideline range for the following reasons:

. If the district court imposes this sentence, the defendant and the

United States Attorney waive their respective rights to appeal the sentence under Title 18, United
States Code, Section 3742.

x) Under Rule 11(e)(1)(B) of the Federal Rules of Criminal Procedure, and
Section 6B1.2(b) of the Sentencing Guidelines, the district court is not bound by the agreed upon
sentence. Even if the court does not accept the sentence, the other provisions of this agreement
remain in full force and effect.

xi) Under Sections 6B1.2(c) and 6B1.3 of the Sentencing Guidelines, the district
court is not bound by the agreed upon sentence. If, however, the court rejects the sentence, the
court must allow to withdraw his plea of guilty.

xii) The parties understand that, pursuant to Title 21, United States Code, Section
862, the district court may, in its discretion, order that the defendant be ineligible
[permanently/for a period of _ year(s)] for all Federal benefits as defined in Section 862(d).

xiii) If, at any time, the United States Attorney determines that has
provided any information or evidence that is not full, complete, accurate, and truthful, or that

has not provided assistance or testimony upon request, the obligations of the United
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States Attorney under this agreement are terminated. In that event, the government may prosecute

on charges it has agreed to dismiss or has dismissed, and it may use against

information and/or evidence obtained from him. The government may also

prosecute for perjury or obstruction of justice. Any plea of guilty previously

entered will stand, however, and will not have the right to withdraw the plea of guilty
by virtue of his breach of this agreement.

xiv) The parties agree that the willful failure to pay any fine imposed by the court
may be treated as a breach of this plea agreement. acknowledges that the willful
failure to pay any fine may subject him to additional criminal and civil penalties under Title 18,
United States Code, Section 3611 et seq.

xv) This agreemént does not preclude the government from pursuing any civil or
administrative remedies against or his property.

XVvi) waives any former jeopardy or double jeopardy claims

[he/she] may have in or as a result of any related civil or administrative actions.
xvii) The parties agree that, although charges are to be dismissed pursuant to this

agreement, is not a prevailing party for the purpose of seeking attorney fees or

other litigation expenses under Pub. L. No. 105-119, Section 617 (Nov. 26, 1997) (known as the

Hyde Amendment). waives any right to recover attorney fees or other

litigation expenses under the Hyde Amendment.
xviii) The parties agree that 's plea of guilty is conditioned upon

his preservation for appeal of the following issue(s): AL

takes a timely appeal from the judgment of conviction and sentence to the United States Court of
Appeals for the Third Circuit and prevails upon the above-stated issue(s), he may, upon remand,

withdraw his plea of guilty. If does not take a timely appeal or does not prevail

upon the above-stated issue(s), his plea shall stand.

This letter sets forth the full and complete terms and conditions of the agreement
between and the United States Attorney for the Western District of Pennsylvania,
and there are no other agreements, promises, terms or conditions, express or implied.

Very truly yours,

United States Attorney
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I have received this letter from my attorney, , Esquire, have read it

and discussed it with him, and I hereby accept it and acknowledge that it fully sets forth my
agreement with the Office of the United States Attorney for the Western District of Pennsylvania.
I affirm that there have been no additional promises or representations made to me by any agents

or officials of the United States in connection with this matter.

Date

Witnessed by:

Counsel for
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ICTR _Rules

Rule 62 Initial Appearance of Accused

(Adopted 11 Feb 1994)

(A) Upon transfer of an accused to the seat of the Tribunal, the President shall
forthwith assign the case to a Trial Chamber. The accused shall be brought before that Trial
Chamber or a Judge thereof without delay, and shall be formally charged. The Trial Chamber or
the Judge shall:

(i) satisfy itself, himself or herself that the right of the accused to counsel is
respected;

(ii) read or have the indictment read to the accused in a language the accused
understands, and satisfy itself, himself or herself that the accused understands the indictment;

(iii) inform the accused that, within thirty days of the initial appearance, he or
she will be called upon to enter a plea of guilty or not guilty on each count but that, should the
accused so request, he or she may immediately enter a plea of guilty or not guilty on one or more
count;

(iv) if the accused fails to enter a plea at the initial or any further appearance,
enter a plea of not guilty on the accused’s behalf;

(Amended 15 June 1995, revised 12 Nov 1997, amended 4 Dec 1998)

(v) in case of a plea of not guilty, instruct the Registrar to set a date for trial;

(vi) in case of a plea of guilty:

(a) if before the Trial Chamber, act in accordance with Rule 62 bis, or
(Amended 17 Nov 1999)

(b) if before a Judge, refer the plea to the Trial Chamber so that it may act in
accordance with Rule 62 bis;

(B) Where the interests of justice so require, the Registrar may assign a duty counsel
as within Rule 45 (C) to represent the accused at the initial appearance. Such assignments shall be
treated in accordance with the relevant provisions of the Directive referred to in Rule 45 (A).

(Amended 28 July 2004)
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Rule 62 bis

Guilty Pleas If an accused pleads guilty in accordance with Rule 62 (vi), or requests to
change his or her plea to guilty and the Trial Chamber is satisfied that:

(i) the guilty plea has been made voluntarily;

(ii) the guilty plea is informed;

(iii) the guilty plea is not equivocal; and

(iv) there is a sufficient factual basis for the crime and the accused’s participation in
it, either on the basis of independent indicia or on lack of any material disagreement between the
parties about the facts of the case,the Trial Chamber may enter a finding of guilt and instruct the
Registrar to set a date for the sentencing hearing. (Amended 10 July 1998, amended 4 Dec 1998)
Rule 62 ter Plea Agreement Procedure

(Adopted 13 Dec 2001)

(A) The Prosecutor and the defense may agree that, upon the accused entering a plea
of guilty to the indictment or to one or more counts of the indictment, the Prosecutor shall do one
or more of the following before the Trial Chamber:

(i) apply to amend the indictment accordingly;

(ii) submit that a specific sentence or sentencing range is appropriate;

(iii) not oppose a request by the accused for a particular sentence or sentencing
range.

(B) The Trial Chamber shall not be bound by any agreement specified in paragraph
(A).

(C) If a plea agreement has been reached by the parties, the Trial Chamber shall
require the disclosure of the agreement in open session or, on a showing of good cause, in closed
session, at the time the accused pleads guilty in accordance with Rule 62 (vi), or requests to
change his or her plea to guilty.

Rule 63 Questioning of Accused

(Adopted 11 Feb 1994, amended 3 Dec 1996)

(A) Questioning by the Prosecutor of an accused, including after the initial
appearance, shall not proceed without the presence of counsel unless the accused has voluntarily

and expressly agreed to proceed without counsel present. If the accused subsequently expresses a
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desire to have counsel, questioning shall thereupon cease, and shall only resume when the
accused’s counsel is present.

(B) The questioning, including any waiver of the right to counsel, shall be audio-
recorded or video-recorded in accordance with the procedure provided for in Rule 43. The
Prosecutor shall at the beginning of the questioning caution the accused in accordance with

Rule 42 (A) (iii).
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PAMINEARIBIM UM IMNV I zmAduAe n.A.2006

The Code of Criminal Procedure 1973 (Amendment 2006)
CHAPTER XXIA

PLEA BARGAINING

265A. Application of the Chapter.-

(1) This Chapter shall apply in respect of an accused against whom-

(a) the report has been forwarded by the officer in charge of the police station
under section 173 alleging therein that an offence appears to have been committed by him other
than an offence for which the punishment of death or of imprisonment for life or of imprisonment
for a term exceeding seven years has been provided under the law for the time being in force; or

(b) a Magistrate has taken cognizance of an offence on complaint, other than an
offence for which the punishment of death or of imprisonment for life or of imprisonment for a
term exceeding seven years, has been provided under the law for the time being in force, and after
examining complainant and witnesses under section 200, issued the process under section 204 but
does not apply where such offence affects the socio-economic condition of the country or has
been committed against a woman, or a child below the age of fourteen years.

(2) For the purposes of sub-section (1), the Central Government shall, by notification,
determine the offences under the law for the time being in force which shall be the offences
affecting the socio-economic condition of the country.
265B. Application for plea bargaining.-

(1) A person accused of an offence may file an application for plea bargaining in the
Court in which such offence is pending for trial.

(2) The application under sub-section (1) shall contain a brief description of the case
relating to which the application is filed including the offence to which the case relates and shall
be accompanied by an affidavit sworn by the accused stating therein that he has voluntarily
preferred, after understanding the nature and extent of punishment provided under the law for the
offence, the plea bargaining in his case and that he has not previously been convicted by a Court

in a case in which he had been charged with the same offence.
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(3) After receiving the application under sub-section (1), the Court shall issue notice
to the Public Prosecutor or the complainant of the case, as the case may be, and to the accused to
appear on the date fixed for the case.

(4) When the Public Prosecutor or the complainant of the case, as the case may be,
and the accused appear on the date fixed under sub-section (3), the Court shall examine the
accused in camera, where the other party in the case shall not be present, to satisfy itself that the
accused has filed the application voluntarily and where

(a) the Court is satisfied that the application has been filed by the accused
voluntarily, it shall provide time to the Public Prosecutor or the complainant of the case, as the
case may be, and the accused to work out a mutually satisfactory disposition of the case which
may include giving to the victim by the accused the compensation and other expenses during the
case and thereafter fix the date for further hearing of the case;

(b) the Court finds that the application has been filed involuntarily by the
accused or he has previously been convicted by a Court in a case in which he had been charged
with the same offence, it shall proceed further in accordance with the provisions of this Code
from the stage such application has been filed under sub-section (1).
265C. Guidelines for mutually satisfactory disposition.-

In working out a mutually satisfactory disposition under clause (a) of sub-section (4)
of section 265B, the Court shall follow the following procedure, namely:-

(a) in a case instituted on a police report, the Court shall issue notice to the Public
Prosecutor, the police officer who has investigated the case, the accused and the victim of the case
to participate in the meeting to work out a satisfactory disposition of the case: Provided that
throughout such process of working out a satisfactory disposition of the case, it shall be the duty
of the Court to ensure that the entire process is completed voluntarily by the parties participating
in the meeting: Provided further that the accused may, if he so desires, participate in such meeting
with his pleader, if any, engaged in the case;

(b) in a case instituted otherwise than on police report, the Court shall issue notice to
the accused and the victim of the case to participate in a meeting to work out a satisfactory
disposition of the case: Provided that it shall be the duty of the Court to ensure, throughout such

process of working out a satisfactory disposition of the case, that it is completed voluntarily by
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the parties participating in the meeting: Provided further that if the victim of the case or the
accused,- as the case may be, so desires, he may participate in such meeting with his pleader
engaged in the case.

265D. Report of the mutually satisfactory disposition to be submitted before the Court.-

Where in a meeting under section 265C, a satisfactory disposition of the case has
been worked out, the Court shall prepare a report of such disposition which shall be signed by the
presiding officer of the Court and all other persons who participated in the meeting and if no such
disposition has been worked out, the Court shall record such observation and proceed further in
accordance with the provisions of this Code from the stage the application under sub-section (1)
of section 265B has been filed in such case.
265E. Disposal of the case.-

Where a satisfactory disposition of the case has been worked out under section 265D,
the Court shall dispose of the case in the following manner, namely:-

(a) the Court shall award the compensation to the victim in accordance with the
disposition under section 265D and hear the parties on the quantum of the punishment, releasing
of the accused on probation of good conduct or after admonition under section 360 or for dealing
with the accused under the provisions of the Probation of Offenders Act, 1958 (20 of 1958) or
any other law for the time being in force and follow the procedure specified in the succeeding
clauses for imposing the punishment on the accused;

(b) after hearing the parties under clause (a), if the Court is of the view that section
360 or the provisions of the Probation of Offenders Act, 1958 (20 of 1958) or any other law for
the time being in force are attracted in the case of the accused, it may release the accused on
probation or provide the benefit of any such law, as the case may be;

(c) after hearing the parties under clause (b), if the Court finds that minimum
punishment has been provided under the law for the offence committed by the accused, it may
sentence the accused to half of such minimum punishment;

(d) in case after hearing the parties under clause (b), the Court finds that the offence
committed by the accused is not covered under clause (b) or clause (c), then, it may sentence the
accused to one-fourth of the punishment provided or extendable, as the case may be, for such

offence.
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265F. Judgment of the Court.-

The Court shall deliver its judgment in terms of section 265E in the open Court and
the same shall be signed by the presiding officer of the Court.
265G. Finality of the judgment.-

The judgment delivered by the Court under section 265G shall be final and no appeal
(except the special leave petition under article 136 and writ petition under articles 226 and 227 of
the Constitution) shall lie in any Court against such judgment.
265H. Power of the Court in plea bargaining.-

A Court shall have, for the purposes of discharging its functions under this Chapter,
all the powers vested in respect of bail, trial of offences and other matters relating to the disposal
of a case in such Court under this Code.

265-1. Period of detention undergone by the accused to be set off against the sentence of
imprisonment.-

The provisions of section 428 shall apply, for setting off the period of detention
undergone by the accused against the sentence of imprisonment imposed under this Chapter, in
the same manner as they apply in respect of the imprisonment under other provisions of this
Code.
265J. Savings.-

The provisions of this Chapter shall have effect notwithstanding anything inconsistent
therewith contained in any other provisions of this Code and nothing in such other provisions
shall be construed to constrain the meaning of any provision of this Chapter.

Explanation.-For the purposes of this Chapter, the expression "Public Prosecutor" has the
meaning assigned to it under clause (u) of section 2 and includes an Assistant Public Prosecutor
appointed under section 25.

265K. Statements of accused not to be used.-

Notwithstanding anything contained in any law for the time being in force, the
statements or facts stated by an accused in an application for plea bargaining filed under section
265B shall not be used for any other purpose except for
the purpose of this Chapter.
265L. Non-application of the Chapter.-

Nothing in this Chapter shall apply to any juvenile or child as defined in clause (k) of

section 2 of the Juvenile Justice (Care and Protection of Children) Act, 2000.
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UNITED NATIONS CONVENTION AGAINST
TRANSNATIONAL ORGANIZED CRIME
UNITED NATIONS

2000

Article 1
Statement of purpose

The purpose of this Convention is to promote cooperation to prevent and combat
transnational organized crime more effectively.
Article 2
Use of terms

For the purposes of this Convention:

(a) “Organized criminal group” shall mean a structured group of three or more
persons, existing for a period of time and acting in concert with the aim of committing one or
more serious crimes or offences established in accordance with this Convention, in order to
obtain, directly or indirectly, a financial or other material benefit;

(b) “Serious crime” shall mean conduct constituting an offence punishable by a
maximum deprivation of liberty of at least four years or a more serious penalty;

(c) “Structured group” shall mean a group that is not randomly formed for the
immediate commission of an offence and that does not need to have formally defined roles for its
members, continuity of its membership or a developed structure;

(d) “Property” shall mean assets of every kind, whether corporeal or incorporeal,
movable or immovable, tangible or intangible, and legal documents or instruments evidencing
title to, or interest in, such assets;

(e) “Proceeds of crime” shall mean any property derived from or obtained, directly or
indirectly, through the commission of an offence;

(f) “Freezing” or “seizure” shall mean temporarily prohibiting the transfer, convers-
ion, disposition or movement of property or temporarily assuming custody or control of property

on the basis of an order issued by a court or other competent authority;
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(g) “Confiscation”, which includes forfeiture where applicable, shall mean the per-
manent deprivation of property by order of a court or other competent authority;

(h) “Predicate offence” shall mean any offence as a result of which proceeds have
been generated that may become the subject of an offence as defined in article 6 of this
Convention;

(i) “Controlled delivery” shall mean the technique of allowing illicit or suspect
consignments to pass out of, through or into the territory of one or more States, with the
knowledge and under the supervision of their competent authorities, with a view to the
investigation of an offence and the identification of persons involved in the commission of the
offence;

(j) “Regional economic integration orgénization” shall mean an organization
constituted by sovereign States of a given region, to which its member States have transferred
competence in respect of matters governed by this Convention and which has been duly
authorized, in accordance with its internal procedures, to sign, ratify, accept, approve or accede to
it; references to “States Parties” under this Convention shall apply to such organizations within
the limits of their competence.

Article 3
Scope of application

1. This Convention shall apply, except as otherwise stated herein, to the prevention,
investigation and prosecution of:

(a) The offences established in accordance with articles 5, 6, 8 and 23 of this
Convention; and

(b) Serious crime as defined in article 2 of this Convention; where the offence is
transnational in nature and involves an organized criminal group.

2. For the purpose of paragraph 1 of this article, an offence is transnational in nature
if: (a) It is committed in more than one State;

(b) It is committed in one State but a substantial part of its preparation, planning,
direction or control takes place in another State;
(c) It is committed in one State but involves an organized criminal group that

engages in criminal activities in more than one State; or
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(d) It is committed in one State but has substantial effects in another State.
Article 4
Protection of sovereignty

1. States Parties shall carry out their obligations under this Convention in a manner
consistent with the principles of sovereign equality and territorial integrity of States and that of
non-intervention in the domestic affairs of other States.

2. Nothing in this Convention entitles a State Party to undertake in the territory of
another State the exercise of jurisdiction and performance of functions that are reserved
exclusively for the authorities of that other State by its domestic law.

Article 5
Criminalization of participation in a{n organized criminal group

1. Each State Party shall adopt such legislative and other measures as may be
necessary to establish as criminal offences, when
committed intentionally:

(a) Either or both of the following as criminal offences distinct from those
involving the attempt or completion of the criminal activity:

(i) Agreeing with one or more other persons to commit a serious crime for a
purpose relating directly or indirectly to the obtaining of a financial or other material benefit and,
where required by domestic law, involving an act undertaken by one of the participants in further-
rance of the agreement or involving an organized criminal group;

(if) Conduct by a person who, with knowledge of either the aim and general
criminal activity of an organized criminal group or its intention to commit the crimes in question,
takes an active part in:

a. Criminal activities of the organized criminal group;
b. Other activities of the organized criminal group in the knowledge that
his or her participation will contribute to the achievement of the above-described criminal aim;
(b) Organizing, directing, aiding, abetting, facilitating or counselling the com-
mission of serious crime involving an organized criminal group.
2. The knowledge, intent, aim, purpose or agreement referred to in paragraph 1 of

this article may be inferred from objective factual circumstances.
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3. States Parties whose domestic law requires involvement of an organized criminal
group for purposes of the offences established in accordance with paragraph 1 (a) (i) of this article
shall ensure that their domestic law covers all serious crimes involving organized criminal groups.
Such States Parties, as well as States Parties whose domestic law requires an act in furtherance of
the agreement for purposes of the offences established in accordance with paragraph 1 (a) (i) of
this article, shall so inform the Secretary-General of the United Nations at the time of their
signature or of deposit of their instrument of ratification, acceptance or approval of or accession
to this Convention.

Article 6
Criminalization of the laundering of proceeds of crime

I. Each State Party shall adopt, in accordance with fundamental principles of its
domestic law, such legislative and other measures as may be necessary to establish as criminal
offences, when committed intentionally:

(a) (i) The conversion or transfer of property, knowing that such property is the
proceeds of crime, for the purpose of concealing or disguising the illicit origin of the property or
of helping any person who is involved in the commission of the predicate offence to evade the
legal consequences of his or her action;

(ii) The concealment or disguise of the true nature, source, location, dispose-
tion, movement or ownership of or rights with respect to property, knowing that such property is
the proceeds ofcrime;

(b) Subject to the basic concepts of its legal system:

(i) The acquisition, possession or use of property, knowing, at the time of
receipt, that such property is the proceeds of crime;

(i) Participation in, association with or conspiracy to commit, attempts to
commit and aiding, abetting, facilitating and counseling the commission of any of the offences
established in accordance with this article.

2. For purposes of implementing or applying paragraph 1 of this article:

(a) Each State Party shall seek to apply paragraph | of this article to the widest

range of predicate offences;
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(b) Each State Party shall include as predicate offences all serious crime as
defined in article 2 of this Convention and the offences established in accordance with articles 3,
8 and 23 of this Convention. In the case of States Parties whose legislation sets out a list of
specific predicate offences, they shall, at a minimum, include in such list a comprehensive range
of offences associated with organized criminal groups;

(c) For the purposes of subparagraph (b), predicate offences shall include of-
fences committed both within and outside the jurisdiction of the State Party in question. However,
offences committed outside the jurisdiction of a State Party shall constitute predicate offences
only when the relevant conduct is a criminal offence under the domestic law of the State where it
is committed and would be a criminal offence under the domestic law of the State Party
impler;lenting or applying this article had it been committed there;

(d) Each State Party shall furnish copies of its laws that give effect to this article
and of any subsequent changes to such laws or a description thereof to the Secretary-General of
the United Nations;

(e) If required by fundamental principles of the domestic law of a State Party, it
may be provided that the offences set forth in paragraph 1 of this article do not apply to the
persons who committed the predicate offence;

(f) Knowledge, intent or purpose required as an element of an offence set forth in
paragraph 1 of this article may be inferred from objective factual circumstances.

Article 7
Measures to combat money-laundering
1. Each State Party:

(a) Shall institute a comprehensive domestic regulatory and supervisory regime
for banks and non-bank financial institutions and, where appropriate, other bodies particularly
susceptible to moneylaundering, within its competence, in order to deter and detect all forms of
money-laundering,which regime shall emphasize requirements for customer identification, record
keeping and the reporting of suspicious transactions;

(b) Shall, without prejudice to articles 18 and 27 of this Convention, ensure that
administrative, regulatory, law enforcement and other authorities dedicated to combating money-

laundering (including, where appropriate under domestic law, judicial authorities) have the ability
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to cooperate and exchange information at the national and international levels within the
conditions prescribed by its domestic law and, to that end, shall consider the establishment of a
financial intelligence unit to serve as a national centre for the collection, analysis and dissemi-
nation of information regarding potential money-laundering.

2. States Parties shall consider implementing feasible measures to detect and moni-
tor the movement of cash and appropriate negotiable instruments across their borders, subject to
safeguards to ensure proper use of information and without impeding in any way the movement
of legitimate capital. Such measures may include a requirement that individuals and businesses
report the cross-border transfer of substantial quantities of cash and appropriate negotiable instru-
ments.

3. In establishing a domestic regulatory and supervisory regime under the terms of
this article, and without prejudice to any other article of this Convention, States Parties are called
upon to use as a guideline the relevant initiatives of regional, interregional and multilateral
organizations against money-laundering.

4. States Parties shall endeavour to develop and promote global, regional, subregional
and bilateral cooperation among judicial, law enforcement and financial regulatory authorities in
order to combat moneylaundering.

Article 8
Criminalization of corruption

1. Each State Party shall adopt such legislative and other measures as may be
necessary to establish as criminal offences, when committed intentionally:

(a) The promise, offering or giving to a public official, directly or indirectly, of an
undue advantage, for the official himself or herself or another person or entity, in order that the
official act or refrain from acting in the exercise of his or her official duties;

(b) The solicitation or acceptance by a public official, directly or indirectly, of an
undue advantage, for the official himself or herself or another person or entity, in order that the
official act or refrain from acting in the exercise of his or her official duties.

2. Each State Party shall consider adopting such legislative and other measures as

may be necessary to establish as criminal offences conduct referred to in paragraph | of this
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article involving a foreign public official or international civil servant. Likewise, each State Party
shall consider establishing as criminal offences other forms of corruption.

3. Each State Party shall also adopt such measures as may be necessary to establish
as a criminal offence participation as an accomplice in an offence established in accordance with
this article.

4. For the purposes of paragraph 1 of this article and article 9 of this Convention,
“public official” shall mean a public official or a person who provides a public service as defined
in the domestic law and as applied in the criminal law of the State Party in which the person in
question performs that function.

Article 9
Measures against corruption

1. In addition to the measures set forth in article 8 of this Convention, each State
Party shall, to the extent appropriate and consistent with its legal system, adopt legislative,
administrative or other effective measures to promote integrity and to prevent, detect and punish
thecorruption of public officials.

2. Each State Party shall take measures to ensure effective action by its authorities in
the prevention, detection and punishment of the corruption of public officials, including providing
such authorities with adequate independence to deter the exertion of inappropriate influence on
their actions.

Article 10
Liability of legal persons

1. Each State Party shall adopt such measures as may be necessary, consistent with
its legal principles, to establish the liability of legal persons for participation in serious crimes
involving an organized criminal group and for the offences established in accordance with articles
S, 6, 8 and 23 of this Convention.

2. Subject to the legal principles of the State Party, the liability of legal persons may
be criminal, civil or administrative.

3. Such liability shall be without prejudice to the criminal liability of the natural

persons who have committed the offences.
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4. Each State Party shall, in particular, ensure that legal persons held liable in
accordance with this article are subject to effective, proportionate and dissuasive criminal or non-
criminal sanctions, including monetary sanctions.

Article 11
Prosecution, adjudication and sanctions

1. Each State Party shall make the commission of an offence established in accor-
dance with articles 5, 6, 8 and 23 of this Convention liable to sanctions that take into account the
gravity of that offence.

2. Each State Party shall endeavour to ensure that any discretionary legal powers
under its domestic law relating to the prosecution of persons for offences covered by this
Convention are exercised to maximize the effectiveness of law enforcement measures in respect
of those offences and with due regard to the need to deter the commission of such offences.

3. In the case of offences established in accordance with articles 5, 6, 8 and 23 of this
Convention, each State Party shall take appropriate measures, in accordance with its domestic law
and with due regard to the rights of the defence, to seck to ensure that conditions imposed in
connection with decisions on release pending trial or appeal take into consideration the need to
ensure the presence of the defendant at subsequent criminal proceedings.

4. Each State Party shall ensure that its courts or other competent authorities bear in
mind the grave nature of the offences covered by this Convention when considering the
eventuality of early release or parole of persons convicted of such offences.

S. Each State Party shall, where appropriate, establish under its domestic law a long
statute of limitations period in which to commence proceedings for any offence covered by this
Convention and a longer period where the alleged offender has evaded the administration of
justice.

6. Nothing contained in this Convention shall affect the principle that the description
of the offences established in accordance with this Convention and of the applicable legal
defences or other legal principles controlling the lawfulness of conduct is reserved to the domestic
law of a State Party and that such offences shall be prosecuted and punished in accordance with

that law.
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Article 12
Confiscation and seizure

1. States Parties shall adopt, to the greatest extent possible within their domestic
legal systems, such measures as may be necessary to enable confiscation of:

(a) Proceeds of crime derived from offences covered by this Convention or
property the value of which corresponds to that of such proceeds;

(b) Property, equipment or other instrumentalities used in or destined for use in
offences covered by this Convention.

2. States Parties shall adopt such measures as may be necessary to enable the
identification, tracing, freezing or seizure of any item referred to in paragraph 1 of this article for
the purpose of eventual confiscation.

3. If proceeds of crime have been transformed or converted, in part or in full, into
other property, such property shall be liable to the measures referred to in this article instead of
the proceeds.

4. If proceeds of crime have been intermingled with property acquired from legiti-
mate sources, such property shall, without prejudice to any powers relating to freezing or seizure,
be liable to confiscation up to the assessed value of the intermingled proceeds.

5. Income or other benefits derived from proceeds of crime, from property into which
proceeds of crime have been transformed or converted or from property with which proceeds of
crime have been intermingled shall also be liable to the measures referred to in this article, in the
same manner and to the same extent as proceeds of crime.

6. For the purposes of this article and article 13 of this Convention, cach State Party
shall empower its courts or other competent authorities to order that bank, financial or
commercial records be made available or be seized. States Parties shall not decline to act under
the provisions of this paragraph on the ground of bank secrecy.

7. States Parties may consider the possibility of requiring that an offender demon-
strate the lawful origin of alleged proceeds of crime or other property liable to confiscation, to the
extent that such a requirement is consistent with the principles of their domestic law and with the

nature of the judicial and other proceedings.



384

8. The provisions of this article shall not be construed to prejudice the rights of bona
fide third parties.

9. Nothing contained in this article shall affect the principle that the measures to
which it refers shall be defined and implemented in accordance with and subject to the provisions
of the domestic law of a State Party.

Article 13
International cooperation for purposes of confiscation

1. A State Party that has received a request from another State Party having juris-
diction over an offence covered by this Convention for confiscation of proceeds of crime,
property, equipment or other instrumentalities referred to in article 12, paragraph 1, of this
Convention situated in its territory shall, to the greatest extent possible within its
domestic legal system:

(a) Submit the request to its competent authorities for the purpose of obtaining an
order of confiscation and, if such an order is granted, give effect to it; or

(b) Submit to its competent authorities, with a view to giving effect to it to the
extent requested, an order of confiscation issued by a court in the territory of the requesting State
Party in accordance with article 12, paragraph 1, of this Convention insofar as it relates to
proceeds of crime, property, equipment or other instrumentalities referred to in article 12,
paragraph 1, situated in the territory of the requested State Party.

2. Following a request made by another State Party having jurisdiction over an
offence covered by this Convention, the requested State Party shall take measures to identify,
trace and freeze or seize proceeds of crime, property, equipment or other instrumentalities
referred to in article 12, paragraph 1, of this Convention for the purpose of eventual confiscation
to be ordered either by the requesting State Party or, pursuant to a request under paragraph 1 of
this article, by the requested State Party.

3. The provisions of article 18 of this Convention are applicable, mutatis mutandis, to
this article. In addition to the information specified in article 18, paragraph 15, requests made

pursuant to this article shall contain:
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(a) In the case of a request pertaining to paragraph 1 (a) of this article, a descript-
tion of the property to be confiscated and a statement of the facts relied upon by the requesting
State Party sufficient to enable the requested State Party to seek the order under its domestic law;

(b) In the case of a request pertaining to paragraph 1 (b) of this article, a legally
admissible copy of an order of confiscation upon which the request is based issued by the
requesting State Party, a statement of the facts and information as to the extent to which execution
of the order is requested;

(c) In the case of a request pertaining to paragraph 2 of this article, a statement of
the facts relied upon by the requesting State Party and a description of the actions requested.

4. The decisions or actions provided for in paragraphs 1 and 2 of this article shall be
taken by the requested State Party in accordance with and subject to the provisions of its domestic
law and its procedural rules or any bilateral or multilateral treaty, agreement or arrangement to
which it may be bound in relation to the requesting State Party.

5. Each State Party shall furnish copies of its laws and regulations that give effect to
this article and of any subsequent changes to such laws and regulations or a description thereof to
the Secretary-General of the United Nations.

6. If a State Party elects to make the taking of the measures referred to in paragraphs
1 and 2 of this article conditional on the existence of a relevant treaty, that State Party shall
consider this Convention the necessary and sufficient treaty basis.

7. Cooperation under this article may be refused by a State Party if the offence to
which the request relates is not an offence covered by this Convention.

8. The provisions of this article shall not be construed to prejudice the rights of bona
fide third parties.

9. States Parties shall consider concluding bilateral or multilateral treaties, agree-
ments or arrangements to enhance the effectiveness of international cooperation undertaken pur-

suant to this article.



386

Article 14
Disposal of confis'cated proceeds of crime or property

1. Proceeds of crime or property confiscated by a State Party pursuant to articles 12
or 13, paragraph 1, of this Convention shall be disposed of by that State Party in accordance with
its domestic law and administrative procedures.

2. When acting on the request made by another State Party in accordance with article
13 of this Convention, States Parties shall, to the extent permitted by domestic law and if so
requested, give priority consideration to returning the confiscated proceeds of crime or property to
the requesting State Party so that it can give compensation to the victims of the crime or return
such proceeds of crime or property to their legitimate owners.

3. When acting on the request made by another State Party in accordance with
articles 12 and 13 of this Convention, a State Party may give special consideration to concluding
agreements or arrangements on:

(a) Contributing the value of such proceeds of crime or property or funds derived
from the sale of such proceeds of crime or property or a part thereof to the account designated in
accordance with article 30, paragraph 2 (c), of this Convention and to intergovernmental bodies
specializing in the fight against organized crime;

(b) Sharing with other States Parties, on a regular or case-by-case basis, such
proceeds of crime or property, or funds derived from the sale of such proceeds of crime or
property, in accordance with its domestic law or administrative procedures.

Article 15
Jurisdiction

1. Each State Party shall adopt such measures as may be necessary to establish its
jurisdiction over the offences established in accordance with articles 5, 6, 8 and 23 of this
Convention when:

(a) The offence is committed in the territory of that State Party; or

(b) The offence is committed on board a vessel that is flying the flag of that State
Party or an aircraft that is registered under the laws of that State Party at the time that the offence

i1s committed.
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2. Subject to article 4 of this Convention, a State Party may also establish its juris-

diction over any such offence when:

(a) The offence is committed against a national of that State Party;

(b) The offence is committed by a national of that State Party or a stateless person
who has his or her habitual residence in its territory; or (c) The offence is:

(i) One of those established in accordance with article 5, paragraph 1, of this
Convention and is committed outside its territory with a view to the commission of a serious
crime within its territory;

(i) One of those established in accordance with article 6, paragraph 1 (b) (ii),
of this Convention and is committed outside its territory with a view to the commission of an
offence established in accordance with article 6, paragraph 1 (a) (i) or (ii) or (b) (i), of this
Convention within its territory.

3. For the purposes of article 16, paragraph 10, of this Convention, each State Party
shall adopt such measures as may be necessary to establish its jurisdiction over the offences
covered by this Convention when the alleged offender is present in its territory and it does not
extradite such person solely on the ground that he or she is one of its nationals.

4. Each State Party may also adopt such measures as may be necessary to establish its
jurisdiction over the offences covered by this Convention when the alleged offender is present in
its territory and it does not extradite him or her.

5. If a State Party exercising its jurisdiction under paragraph 1 or 2 of this article has
been notified, or has otherwise learned, that one or more other States Parties are conducting an
investigation, prosecution or judicial proceeding in respect of the same conduct, the competent
authorities of those States Parties shall, as appropriate, consult one another with a view to
coordinating their actions.

6. Without prejudice to norms of general international law, this Convention does not
exclude the exercise of any criminal jurisdiction established by a State Party in accordance with

its domestic law.
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Article 16
Extradition

1. This article shall apply to the offences covered by this Convention or in cases
where an offence referred to in article 3, paragraph 1 (a) or (b), involves an organized criminal
group and the person who is the subject of the request for extradition is located in the territory of
the requested State Party, provided that the offence for which extradition is sought is punishable
under the domestic law of both the requesting State Party and the requested State Party.

2. If the request for extradition includes several separate serious crimes, some of
which are not covered by this article, the requested State Party may apply this article also in
respect of the latter offences.

3. Each of the offences to which this article applies shall be deemed' to be included
as an extraditable offence in any extradition treaty existing between States Parties. States Parties
undertake to include such offences as extraditable offences in every extradition treaty to be
concluded between them.

4. If a State Party that makes extradition conditional on the existence of a treaty
receives a request for extradition from another State Party with which it has no extradition treaty,
it may consider this Convention the legal basis for extradition in respect of any offence to which
this article applies.

5. States Parties that make extradition conditional on the existence of a treaty shall:

(a) At the time of deposit of their instrument of ratification, acceptance, approval
of or accession to this Convention, inform the Secretary-General of the United Nations whether
they will take this Convention as the legal basis for cooperation on extradition with other States
Parties to this Convention; and

(b) If they do not take this Convention as the legal basis for cooperation on
extradition, seek, where appropriate, to conclude treaties on extradition with other States Parties
to this Convention in order to implement this article.

6. States Parties that do not make extradition conditional on the existence of a treaty
shall recognize offences to which this article applies as extraditable offences between themselves.

7. Extradition shall be subject to the conditions provided for by the domestic law of

the requested State Party or by applicable extradition treaties, including, inter alia, conditions in
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requested State Party may refuse extradition.

8. States Parties shall, subject to their domestic law, endeavour to expedite extradi-
tion procedures and to simplify evidentiary requirements relating thereto in respect of any offence
to which this article applies.

9. Subject to the provisions of its domestic law and its extradition treaties, the
requested State Party may, upon being satisfied that the circumstances so warrant and are urgent
and at the request of the requesting State Party, take a person whose extradition is sought and who
is present in its territory into custody or take other appropriate measures to ensure his or her
presence at extradition proceedings. _

10. A State Party in whose territory an alleged offender is found, if it does not
extradite such person in respect of an offence to which this article applies solely on the ground
that he or she is one of its nationals, shall, at the request of the State Party seeking extradition, be
obliged to submit the case without undue delay to its competent authorities for the purpose of
prosecution. Those authorities shall take their decision and conduct their proceedings in the same
manner as in the case of any other offence of a grave nature under the domestic law of that State
Party. The States Parties concerned shall cooperate with each other, in particular on procedural
and evidentiary aspects, to ensure the efficiency of such prosecution.

11. Whenever a State Party is permitted under its domestic law to extradite or
otherwise surrender one of its nationals only upon the condition that the person will be returned to
that State Party to serve the sentence imposed as a result of the trial or proceedings for which the
extradition or surrender of the person was sought and that State Party and the State Party seeking
the extradition of the person agree with this option and other terms that they may deem
appropriate, such conditional extradition or surrender shall be sufficient to discharge the
obligation set forth in paragraph 10 of this article.

12. If extradition, sought for purposes of enforcing a sentence, is refused because the
person sought is a national of the requested State Party, the requested Party shall, if its domestic
law so permits and in conformity with the requirements of such law, upon application of the
requesting Party, consider the enforcement of the sentence that has been imposed under the

domestic law of the requesting Party or the remainder thereof.
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13. Any person regarding whom proceedings are being carried out in connection with
any of the offences to which this article applies shall be guaranteed fair treatment at all stages of
the proceedings, including enjoyment of all the rights and guarantees provided by the domestic
law of the State Party in the territory of which that person is present.

14. Nothing in this Convention shall be interpreted as imposing an obligation to
extradite if the requested State Party has substantial grounds for believing that the request has
been made for the purpose of prosecuting or punishing a person on account of that person’s sex,
race, religion, nationality, ethnic origin or political opinions or that compliance with the request
would cause prejudice to that person’s position for any one of these reasons.

15. States Parties may not refuse a request for extradition on the sole ground that the
offence is also considered to involve fiscal matters.

16. Before refusing extradition, the requested State Party shall, where appropriate,
consult with the requesting State Party to provide it with ample opportunity to present its opinions
and to provide information relevant to its allegation.

17. States Parties shall seek to conclude bilateral and multilateral agreements or
arrangements to carry out or to enhance the effectiveness of extradition.

Article 17
Transfer of sentenced persons

States Parties may consider entering into bilateral or multilateral agreements or arran-
gements on the transfer to their territory of persons sentenced to imprisonment or other forms of
deprivation of liberty for offences covered by this Convention, in order that they may complete
their sentences there.

Article 18
Mutual legal assistance

1. States Parties shall afford one another the widest measure of mutual legal assis-
tance in investigations, prosecutions and judicial proceedings in relation to the offences covered
by this Convention as provided for in article 3 and shall reciprocally extend to one another similar
assistance where the requesting State Party has reasonable grounds to suspect that the offence

referred to in article 3, paragraph 1 (a) or (b), is transnational in nature, including that victims,
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witnesses, proceeds, instrumentalities or evidence of such offences are located in the requested
State Party and that the offence involves an organized criminal group.

2. Mutual legal assistance shall be afforded to the fullest extent possible under
relevant laws, treaties, agreements and arrangements of the requested State Party with respect to
investigations, prosecutions and judicial proceedings in relation to the offences for which a legal
person may be held liable in accordance with article 10 of this Convention in the requesting State
Party.

3. Mutual legal assistance to be afforded in accordance with this article may be
requested for any of the following purposes:

(a) Taking evidence or statements from persons;

(b) Effecting servfce of judicial documents;

(c) Executing searches and seizures, and freezing;

(d) Examining objects and sites;

(e) Providing information, evidentiary items and expert evaluations;

(f) Providing originals or certified copies of relevant documents and records,
including government, bank, financial, corporate or business records;

(g) Identifying or tracing proceeds of crime, property, instrumentalities or other
things for evidentiary purposes;

(h) Facilitating the voluntary appearance of persons in the requesting State Party;
(1) Any other type of assistance that is not contrary to the domestic law of the requested State
Party.

4. Without prejudice to domestic law, the competent authorities of a State Party may,
without prior request, transmit information relating to criminal matters to a competent authority in
another State Party where they believe that such information could assist the authority in under-
taking or successfully concluding inquiries and criminal proceedings or could result in a request
formulated by the latter State Party pursuant to this Convention.

5. The transmission of information pursuant to paragraph 4 of this article shall be
without prejudice to inquiries and criminal proceedings in the State of the competent authorities
providing the information. The competent authorities receiving the information shall comply with

a request that said information remain confidential, even temporarily, or with restrictions on its
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use. However, this shall not prevent the receiving State Party from disclosing in its proceedings
information that is exculpatory to an accused person. In such a case, the receiving State Party
shall notify the transmitting State Party prior to the disclosure and, if so requested, consult with
the transmitting State Party. If, in an exceptional case, advance notice is not possible, the
receiving State Party shall inform the transmitting State Party of the disclosure without delay.

6. The provisions of this article shall not affect the obligations under any other
treaty, bilateral or multilateral, that governs or will govern, in whole or in part, mutual legal
assistance.

7. Paragraphs 9 to 29 of this article shall apply to requests made pursuant to this
article if the States Parties in question are not bound by a treaty of mutual legal assistance. If
those States Parties are bound by such a treaty, the corresponding provisions ‘of that treaty shall
apply unless the States Parties agree to apply paragraphs 9 to 29 of this article in lieu thereof.
States Parties are strongly encouraged to apply these paragraphs if they facilitate cooperation.

8. States Parties shall not decline to render mutual legal assistance pursuant to this
article on the ground of bank secrecy.

9. States Parties may decline to render mutual legal assistance pursuant to this article
on the ground of absence of dual criminality. However, the requested State Party may, when it
deems appropriate, provide assistance, to the extent it decides at its discretion, irrespective of
whether the conduct would constitute an offence under the domestic law of the requested State
Party.

10. A person who is being detained or is serving a sentence in the territory of one
State Party whose presence in another State Party is requested for purposes of identification,
testimony or otherwise providing assistance in obtaining evidence for investigations, prosecutions
or judicial proceedings in relation to offences covered by this Convention may be transferred if
the following conditions are met:

(a) The person freely gives his or her informed consent;
(b) The competent authorities of both States Parties agree, subject to such condi-
tions as those States Parties may deem appropriate.

11. For the purposes of paragraph 10 of this article:
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(a) The State Party to which the person is transferred shall have the authority and
obligation to keep the person transferred in custody, unless otherwise requested or authorized by
the State Party from which the person was transferred;

(b) The State Party to which the person is transferred shall without delay imple-
ment its obligation to return the person to the custody of the State Party from which the person
was transferred as agreed beforehand, or as otherwise agreed, by the competent authorities of both
States Parties;

(c) The State Party to which the person is transferred shall not require the State
Party from which the person was transferred to initiate extradition proceedings for the return of
the person;

(d) The person transferred shall receive credit for service of the sentence being
served in the State from which he or she was transferred for time spent in the custody of the State
Party to which he or she was transferred.

12. Unless the State Party from which a person is to be transferred in accordance
with paragraphs 10 and 11 of this article so agrees, that person, whatever his or her nationality,
shall not be prosecuted, detained, punished or subjected to any other restriction of his or her
personal liberty in the territory of the State to which that person is transferred in respect of acts,
omissions or convictions prior to his or her departure from the territory of the State from which he
or she was transferred.

13. Each State Party shall designate a central authority that shall have the response-
bility and power to receive requests for mutual legal assistance and either to execute them or to
transmit them to the competent authorities for execution. Where a State Party has a special region
or territory with a separate system of mutual legal assistance, it may designate a distinct central
authority that shall have the same function for that region or territory. Central authorities shall
ensure the speedy and proper execution or transmission of the requests received. Where the
central authority transmits the request to a competent authority for execution, it shall encourage
the speedy and proper execution of the request by the competent authority. The Secretary-General
of the United Nations shall be notified of the central authority designated for this purpose at the
time each State Party deposits its instrument of ratification, acceptance or approval of or acces-

sion to this Convention. Requests for mutual legal assistance and any communication related
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thereto shall be transmitted to the central authorities designated by the States Parties. This
requirement shall be without prejudice to the right of a State Party to require that such requests
and communications be addressed to it through diplomatic channels and, in urgent circumstances,
where the States Parties agree, through the International Criminal Police Organization, if possible.

14. Requests shall be made in writing or, where possible, by any means capable of
producing a written record, in a language acceptable to the requested State Party, under conditions
allowing that State Party to establish authenticity. The Secretary-General of the United Nations
shall be notified of the language or languages acceptable to each State Party at the time it deposits
its instrument of ratification, acceptance or approval of or accession to this Convention. In urgent
circumstances and where agreed by the States Parties, requests may be made orally, but shall be
confirmed in writing forthwith.

15. A request for mutual legal assistance shall contain:

(a) The identity of the authority making the request;

(b) The subject matter and nature of the investigation, prosecution or judicial
proceeding to which the request relates and the name and functions of the authority conducting
the investigation, prosecution or judicial proceeding;

(c) A summary of the relevant facts, except in relation to requests for the purpose
of service of judicial documents;

(d) A description of the assistance sought and details of any particular procedure
that the requesting State Party wishes to be followed;

(e) Where possible, the identity, location and nationality of any person
concerned; and

(f) The purpose for which the evidence, information or action is sought.

16. The requested State Party may request additional information when it appears
necessary for the execution of the request in accordance with its domestic law or when it can
facilitate such execution.

17. A request shall be executed in accordance with the domestic law of the requested
State Party and, to the extent not contrary to the domestic law of the requested State Party and

where possible, in accordance with the procedures specified in the request.
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18. Wherever possible and consistent with fundamental principles of domestic law,
when an individual is in the territory of a State Party and has to be heard as a witness or expert by
the judicial authorities of another State Party, the first State Party may, at the request of the other,
permit the hearing to take place by video conference if it is not possible or desirable for the
individual in question to appear in person in the territory of the requesting State Party. States
Parties may agree that the hearing shall be conducted by a judicial authority of the requesting
State Party and attended by a judicial authority of the requested State Party.

19. The requesting State Party shall not transmit or use information or evidence
furnished by the requested State Party for investigations, prosecutions or judicial proceedings
other than those stated in the request without the prior consent of the requested State Party.
Nothing in this paragraph shall prevent the requesting State Party from disclosing in its
proceedings information or evidence that is exculpatory to an accused person. In the latter case,
the requesting State Party shall notify the requested State Party prior to the disclosure and, if so
requested, consult with the requested State Party. If, in an exceptional case, advance notice is not
possible, the requesting State Party shall inform the requested State Party of the disclosure
without delay.

20. The requesting State Party may require that the requested State Party keep
confidential the fact and substance of the request, except to the extent necessary to execute the
request. If the requested State Party cannot comply with the requirement of confidentiality, it shail
promptly inform the requesting State Party.

21. Mutual legal assistance may be refused:

(a) If the request is not made in conformity with the provisions of this article;

(b) If the requested State Party considers that execution of the request is likely to
prejudice its sovereignty, security, ordre public or other essential interests;

(c) If the authorities of the requested State Party would be prohibited by its
domestic law from carrying out the action requested with regard to any similar offence, had it
been subject to investigation, prosecution or judicial proceedings under their own jurisdiction;

(d) If it would be contrary to the legal system of the requested State Party

relating to mutual legal assistance for the request to be granted.
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22. States Parties may not refuse a request for mutual legal assistance on the sole
ground that the offence is also considered to involve fiscal matters.

23. Reasons shall be given for any refusal of mutual legal assistance.

24. The requested State Party shall execute the request for mutual legal assistance as
soon as possible and shall take as full account as possible of any deadlines suggested by the
requesting State Party and for which reasons are given, preferably in the request. The requested
State Party shall respond to reasonable requests by the requesting State Party on progress of its
handling of the request. The requesting State Party shall promptly inform the requested State
Party when the assistance sought is no longer required.

25. Mutual legal assistance may be postponed by the requested State Party on the
ground that it interferes with an ongoing investigation, prosecution or judicial proceeding.

26. Before refusing a request pursuant to paragraph 21 of this article or postponing
its execution pursuant to paragraph 25 of this article, the requested State Party shall consult with
the requesting State Party to consider whether assistance may be granted subject to such terms
and conditions as it deems necessary. If the requesting State Party accepts assistance subject to
those conditions, it shall comply with the conditions.

27. Without prejudice to the application of paragraph 12 of this article, a witness,
expert or other person who, at the request of the requesting State Party, consents to give evidence
in a proceeding or to assist in an investigation, prosecution or judicial proceeding in the territory
of the requesting State Party shall not be prosecuted, detained, punished or subjected to any other
restriction of his or her personal liberty in that territory in respect of acts, omissions or
convictions prior to his or her departure from the territory of the requested State Party. Such safe
conduct shall cease when the witness, expert or other person having had, for a period of fifteen
consecutive days or for any period agreed upon by the States Parties from the date on which he or
she has been officially informed that his or her presence is no longer required by the judicial
authorities, an opportunity of leaving, has nevertheless remained voluntarily in the territory of the
requesting State Party or, having left it, has returned of his or her own free will.

28. The ordinary costs of executing a request shall be borne by the requested State
Party, unless otherwise agreed by the States Parties concerned. If expenses of a substantial or

extraordinary nature are or will be required to fulfil the request, the States Parties shall consult to
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determine the terms and conditions under which the request will be executed, as well as the
manner in which the costs shall be borne.

29. The requested State Party:

(a) Shall provide to the requesting State Party copies of government records,
documents or information in its possession that under its domestic law are available to the general
public;

(b) May, at its discretion, provide to the requesting State Party in whole, in part
or subject to such conditions as it deems appropriate, copies of any government records, docu-
ments or information in its possession that under its domestic law are not available to the general
public.

30. States Parties shall consider, as may be necessary, the possibility of concluding
bilateral or multilateral agreements or arrangements that would serve the purposes of, give prac-
tical effect to or enhance the provisions of this article.

Article 19
Joint investigations

States Parties shall consider concluding bilateral or multilateral agreements or
arrangements whereby, in relation to matters that are the subject of investigations, prosecutions or
judicial proceedings in one or more States, the competent authorities concerned may establish
joint investigative bodies. In the absence of such agreements or arrangements, joint investigations
may be undertaken by agreement on a case-by-case basis. The States Parties involved shall ensure
that the sovereignty of the State Party in whose territory such investigation is to take place is fully
respected.

Article 20
Special investigative techniques

1. If permitted by the basic principles of its domestic legal system, each State Party
shall, within its possibilities and under the conditions prescribed by its domestic law, take the
necessary measures to allow for the appropriate use of controlled delivery and, where it deems
appropriate, for the use of other special investigative techniques, such as electronic or other forms
of surveillance and undercover operations, by its competent authorities in its territory for the

purpose of effectively combating organized crime.
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2. For the purpose of investigating the offences covered by this Convention, States
Parties are encouraged to conclude, when necessary, appropriate bilateral or multilateral agree-
ments or arrangements for using such special investigative techniques in the context of coope-
ration at the international level. Such agreements or arrangements shall be concluded and imple-
mented in full compliance with the principle of sovereign equality of States and shall be carried
out strictly in accordance with the terms of those agreements or arrangements.

3. In the absence of an agreement or arrangement as set forth in paragraph 2 of this
article, decisions to use such special investigative techniques at the international level shall be
made on a case-by-case basis and may, when necessary, take into consideration financial arrange-
ments and understandings with respect to the exercise of jurisdiction by the States Parties
concerned.

4. Decisions to use controlled delivery at the international level may, with the
consent of the States Parties concerned, include methods such as intercepting and allowing the
goods to continue intact or be removed or replaced in whole or in part.

Article 21
Transfer of criminal proceedings

States Parties shall consider the possibility of transferring to one another proceedings
for the prosecution of an offence covered by this Convention in cases where such transfer is
considered to be in the interests of the proper administration of justice, in particular in cases
where several jurisdictions are involved, with a view to concentrating the prosecution.

Article 22
Establishment of criminal record

Each State Party may adopt such legislative or other measures as may be necessary to
take into consideration, under such terms as and for the purpose that it deems appropriate, any
previous conviction in another State of an alleged offender for the purpose of using such
information in criminal proceedings relating to an offence covered by this Convention.

Article 23
Criminalization of obstruction of justice
Each State Party shall adopt such legislative and other measures as may be necessary

to establish as criminal offences, when committed intentionally:
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(a) The use of physical force, threats or intimidation or the promise, offering or
giving of an undue advantaée to induce false testimony or to interfere in the giving of testimony
or the production of evidence in a proceeding in relation to the commission of offences covered
by this Convention;

(b) The use of physical force, threats or intimidation to interfere with the exercise of
official duties by a justice or law enforcement official in relation to the commission of offences
covered by this Convention. Nothing in this subparagraph shall prejudice the right of States
Parties to have legislation that protects other categories of public officials.

Article 24
Protection of witnesses

1. Each State Party shall take appropriate measures within its means to provide
effective protection from potential retaliation or intimidation for witnesses in criminal pro-
ceedings who give testimony concerning offences covered by this Convention and, as appropriate,
fortheir relatives and other persons close to them.

2. The measures envisaged in paragraph 1 of this article may include, inter alia,
without prejudice to the rights of the defendant, including the right to due process:

(a) Establishing procedures for the physical protection of such persons, such as, to
the extent necessary and feasible, relocating them and permitting, where appropriate, non-
disclosure or limitations on the disclosure of information concerning the identity and whereabouts
of such persons;

(b) Providing evidentiary rules to permit witness testimony to be given in a
manner that ensures the safety of the witness, such as permitting testimony to be given through
the use of communications technology such as video links or other adequate means.

3. States Parties shall consider entering into agreements or arrangements with other
States for the relocation of persons referred to in paragraph 1 of this article.

4. The provisions of this article shall also apply to victims insofar as they are

witnesses.
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Article 25
Assistance to and protection of victims

1. Each State Party shall take appropriate measures within its means to provide
assistance and protection to victims of offences covered by this Convention, in particular in cases
of threat of retaliation or intimidation.

2. Each State Party shall establish appropriate procedures to provide access to
compensation and restitution for victims of offences covered by this Convention.

3. Each State Party shall, subject to its domestic law, enable views and concerns of
victims to be presented and considered at appropriate stages of criminal proceedings against
offenders in a manner not prejudicial to the rights of the defence.

Article 26
Measures to enhance cooperation with law enforcement authorities

1. Each State Party shall take appropriate measures to encourage persons who

participate or who have participated in organized criminal groups:
(a) To supply information useful to competent authorities for investigative and
evidentiary purposes on such matters as:
(i) The identity, nature, composition, structure, location or activities of orga-
nized criminal groups;
(i) Links, including international links, with other organized criminal groups;
(iii) Offences that organized criminal groups have committed or may commit;
(b) To provide factual, concrete help to competent authorities that may contribute
to depriving organized criminal groups of their resources or of the proceeds of crime.

2. Each State Party shall consider providing for the possibility, in appropriate cases,
of mitigating punishment of an accused person who provides substantial cooperation in the
investigation or prosecution of an offence covered by this Convention.

3. Each State Party shall consider providing for the possibility, in accordance with
fundamental principles of its domestic law, of granting immunity from prosecution to a person
who provides substantial cooperation in the investigation or prosecution of an offence covered by

this Convention.
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4. Protection of such persons shall be as provided for in article 24 of this Conven-
tion.

5. Where a person referred to in paragraph 1 of this article located in one State Party
can provide substantial cooperation to the competent authorities of another State Party, the States
Parties concerned may consider entering into agreements or arrangements, in accordance with
their domestic law, concerning the potential provision by the other State Party of the treatment set
forth in paragraphs 2 and 3 of this article.

Article 27
Law enforcement cooperation

1. States Parties shall cooperate closely with one another, consistent with their
respective domestic legal and administrative systems, to enhance the effectiveness of law
enforcement action to combat the offences covered by this Convention. Each State Party shall, in
particular, adopt effective measures:

(a) To enhance and, where necessary, to establish channels of communication
between their competent authorities, agencies and services in order to facilitate the secure and
rapid exchange of information concerning all aspects of the offences covered by this Convention,
including, if the States Parties concerned deem it appropriate, links with other criminal activities;

(b) To cooperate with other States Parties in conducting inquiries with respect to
offences covered by this Convention concerning:

(i) The identity, whereabouts and activities of persons suspected of involve-
ment in such offences or the location of other persons concerned;

(i1) The movement of proceeds of crime or property derived from the commis-
sion of such offences;

(iii) The movement of property, equipment or other instrumentalities used or
intended for use in the commission of such offences;

(c) To provide, when appropriate, necessary items or quantities of substances for
analytical or investigative purposes;

(d) To facilitate effective coordination between their competent authorities, age-

ncies and services and to promote the exchange of personnel and other experts, including, subject
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to bilateral agreements or arrangements between the States Parties concerned, the posting of
liaison officers;

(e) To exchange information with other States Parties on specific means and
methods used by organized criminal groups, including, where applicable, routes and conveyances
and the use of false identities, altered or false documents or other means of concealing their
activities;

(f) To exchange information and coordinate administrative and other measures
taken as appropriate for the purpose of early identification of the offences covered by this
Convention.

2. With a view to giving effect to this Convention, States Parties shall consider
entering into bilateral or multilateral agreements or arrangements on direét cooperation between
their law enforcement agencies and, where such agreements or arrangements already exist, amen-
ding them. In the absence of such agreements or arrangements between the States Parties
concerned, the Parties may consider this Convention as the basis for mutual law enforcement
cooperation in respect of the offences covered by this Convention. Whenever appropriate, States
Parties shall make full use of agreements or arrangements, including international or regional
organizations, to enhance the cooperation between their law enforcement agencies.

3. States Parties shall endeavour to cooperate within their means to respond to
transnational organized crime committed through the use of modern technology.

Article 28
Collection, exchange and analysis of information on the nature of organized crime

1. Each State Party shall consider analysing, in consultation with the scientific and
academic communities, trends in organized crime in its territory, the circumstances in which
organized crime operates, as well as the professional groups and technologies involved.

2. States Parties shall consider developing and sharing analytical expertise concer-
ning organized criminal activities with each other and through international and regional organi-
zations. For that purpose, common definitions, standards and methodologies should be developed
and applied as appropriate.

3. Each State Party shall consider monitoring its policies and actual measures to

combat organized crime and making assessments of their effectiveness and efficiency.
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Article 29
Training and technical assistance

1. Each State Party shall, to the extent necessary, initiate, develop or improve spe-
cific training programmes for its law enforcement personnel, including prosecutors, investigating
magistrates and customs personnel, and other personnel charged with the prevention, detection
and control of the offences covered by this Convention. Such programmes may include second-
ments and exchanges of staff. Such programmes shall deal, in particular and to the extent
permitted by domestic law, with the following:

(a) Methods used in the prevention, detection and control of the offences covered
by this Convention;

(b) Routes and techniques used by persons silspected of involvement in offences
covered by this Convention, including in transit States, and appropriate countermeasures;

(¢) Monitoring of the movement of contraband;

(d) Detection and monitoring of the movements of proceeds of crime, property,
equipment or other instrumentalities and methods used for the transfer, concealment or disguise
of such proceeds, property, equipment or other instrumentalities, as well as methods used in
combating moneylaundering and other financial crimes;

(e) Collection of evidence;

(f) Control techniques in free trade zones and free ports;

(g) Modern law enforcement equipment and techniques, including electronic
surveillance, controlled deliveries and undercover operations;

(h) Methods used in combating transnational organized crime committed through
the use of computers, telecommunications networks or other forms of modern technology; and

(i) Methods used in the protection of victims and witnesses.

2. States Parties shall assist one another in planning and implementing research and
training programmes designed to share expertise in the areas referred to in paragraph 1 of this
article and to that end shall also, when appropriate, use regional and international conferences and
seminars to promote cooperation and to stimulate discussion on problems of mutual concern,

including the special problems and needs of transit States.
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3. States Parties shall promote training and technical assistance that will facilitate
extradition and mutual legal assistance. Such training and technical assistance may include
language training, secondments and exchanges between personnel in central authorities or
agencies with relevant responsibilities.

4. In the case of existing bilateral and multilateral agreements or arrangements,
States Parties shall strengthen, to the extent necessary, efforts to maximize operational and
training activities within international and regional organizations and within other relevant
bilateral and multilateral agreements or arrangements.

Article 30
Other measures: implementation of the Convention through economic development and
technical assistance

1. States Parties shall take measures conducive to the optimal implementation of this
Convention to the extent possible, through international cooperation, taking into account the
negative effects of organized crime on society in general, in particular on sustainable develop-
ment.

2. States Parties shall make concrete efforts to the extent possible and in coordination
with each other, as well as with international and regional organizations:

(a) To enhance their cooperation at various levels with developing countries, with
a view to strengthening the capacity of the latter to prevent and combat transnational organized
crime;

(b) To enhance financial and material assistance to support the efforts of deve-
loping countries to fight transnational organized crime effectively and to help them implement
this Convention successfully;

(¢) To provide technical assistance to developing countries and countries with
economies in transition to assist them in meeting their needs for the implementation of this
Convention. To that end, States Parties shall endeavour to make adequate and regular voluntary
contributions to an account specifically designated for that purpose in a United Nations funding
mechanism. States Parties may also give special consideration, in accordance with their domestic

law and the provisions of this Convention, to contributing to the aforementioned account a per-



405

centtage of the money or of the corresponding value of proceeds of crime or property confiscated
in accordance with the provisions of this Convention;

(d) To encourage and persuade other States and financial institutions as appro-
priate to join them in efforts in accordance with this article, in particular by providing more
training programmes and modern equipment to developing countries in order to assist them in
achieving the objectives of this Convention.

3. To the extent possible, these measures shall be without prejudice to existing
foreign assistance commitments or to other financial cooperation arrangements at the bilateral,
regional or international level.

4. States Parties may conclude bilateral or multilateral agreements or arrangements
on material and logisti;:al assistance, taking into consideration the financial arrangements
necessary for the means of international cooperation provided for by this Convention to be
effective and for the prevention, detection and control of transnational organized crime.

Article 31
Prevention

1. States Parties shall endeavour to develop and evaluate national projects and to
establish and promote best practices and policies aimed at the prevention of transnational
organized crime.

2. States Parties shall endeavour, in accordance with fundamental principles of their
domestic law, to reduce existing or future opportunities for organized criminal groups to parti-
cipate in lawful markets with proceeds of crime, through appropriate legislative, administrative or
other measures. These measures should focus on:

(a) The strengthening of cooperation between law enforcement agencies or prose-
cutors and relevant private entities, including industry;

(b) The promotion of the development of standards and procedures designed to
safeguard the integrity of public and relevant private entities, as well as codes of conduct for
relevant professions, in particular lawyers, notaries public, tax consultants and accountants;

(c) The prevention of the misuse by organized criminal groups of tender proce-
dures conducted by public authorities and of subsidies and licences granted by public authorities

for commercial activity;
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(d) The prevention of the misuse of legal persons by organized criminal groups;
such measures could include:

(i) The establishment of public records on legal and natural persons involved
in the establishment, management and funding of legal persons;

(ii) The introduction of the possibility of disqualifying by court order or any
appropriate means for a reasonable period of time persons convicted of offences covered by this
Convention from acting as directors of legal persons incorporated within their jurisdiction;

(iii) The establishment of national records of persons disqualified from acting
as directors of legal persons; and (iv) The exchange of information contained in the records
referred to in subparagraphs (d) (i) and (iii) of this paragraph with the competent authorities of
other States- Parties.

3. States Parties shall endeavour to promote the reintegration into society of persons
convicted of offences covered by this Convention.

4. States Parties shall endeavour to evaluate periodically existing relevant legal
instruments and administrative practices with a view to detecting their vulnerability to misuse by
organized criminal groups.

S. States Parties shall endeavour to promote public awareness regarding the exis-
tence, causes and gravity of and the threat posed by transnational organized crime. Information
may be disseminated where appropriate through the mass media and shall include measures to
promote public participation in preventing and combating such crime.

6. Each State Party shall inform the Secretary-General of the United Nations of the
name and address of the authority or authorities that can assist other States Parties in developing
measures to prevent transnational organized crime.

7. States Parties shall, as appropriate, collaborate with each other and relevant
international and regional organizations in promoting and developing the measures referred to in
this article. This includes participation in international projects aimed at the prevention of
transnational organized crime, for example by alleviating the circumstances that render socially

marginalized groups vulnerable to the action of transnational organized crime.
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Article 32
Conference of the Parties to the Convention
1. A Conference of the Parties to the Convention is hereby established to improve
the capacity of States Parties to combat transnational organized crime and to promote and review
the implementation of this Convention.
2. The Secretary-General of the United Nations shall convene the Conference of the
Parties not later than one year following the entry into force of this Convention. The Conference
of the Parties shall adopt rules of procedure and rules governing the activities set forth in
paragraphs 3 and 4 of this article (including rules concerning payment of expenses incurred in
carrying out those activities).
3. The Conference of the Parties shall agree upon mechanisms for achieving the
objectives mentioned in paragraph 1 of this article, including:
(a) Facilitating activities by States Parties under articles 29, 30 and 31 of this
Convention, including by encouraging the mobilization of voluntary contributions;
(b) Facilitating the exchange of information among States Parties on patterns and
trends in transnational organized crime and on successful practices for combating it;
(c) Cooperating with relevant international and regional organizations and non-
governmental organizations;
(d) Reviewing periodically the implementation of this Convention;
(e) Making recommendations to improve this Convention and its implementation.
4. For the purpose of paragraphs 3 (d) and (e) of this article, the Conference of the
Parties shall acquire the necessary knowledge of the measures taken by States Parties in
implementing this Convention and the difficulties encountered by them in doing so through
information provided by them and through such supplemental review mechanisms as may be
established by the Conference of the Parties.
5. Each State Party shall provide the Conference of the Parties with information on
its programmes, plans and practices, as well as legislative and administrative measures to

implement this Convention, as required by the Conference of the Parties.
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Article 33
Secretariat

1. The Secretary-General of the United Nations shall provide the necessary secre-
tariat services to the Conference of the Parties to the Convention.

2. The secretariat shall:

(a) Assist the Conference of the Parties in carrying out the activities set forth in
article 32 of this Convention and make arrangements and provide the necessary services for the
sessions of the Conference of the Parties;

(b) Upon request, assist States Parties in providing information to the Conference
of the Parties as envisaged in article 32, paragraph 5, of this Convention; and

(c) Ensure the necessary coordination with the secretariats of relevant interna-
tional and regional organizations.

Article 34
Implementation of the Convention

1. Each State Party shall take the necessary measures, including legislative and
administrative measures, in accordance with fundamental principles of its domestic law, to ensure
the implementation of its obligations under this Convention.

2. The offences established in accordance with articles 5, 6, 8 and 23 of this
Convention shall be established in the domestic law of each State Party independently of the
transnational nature or the involvement of an organized criminal group as described in article 3,
paragraph 1, of this Convention, except to the extent that article 5 of this Convention would
require the involvement of an organized criminal group.

3. Each State Party may adopt more strict or severe measures than those provided for
by this Convention for preventing and combating transnational organized crime.

Article 35
Settlement of disputes

l. States Parties shall endeavour to settle disputes concerning the interpretation or
application of this Convention through negotiation.

2. Any dispute between two or more States Parties concerning the interpretation or

application of this Convention that cannot be settled through negotiation within a reasonable time
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shall, at the request of one of those States Parties, be submitted to arbitration. If, six months after
the date of the request for arbitration, those States Parties are unable to agree on the organization
of the arbitration, any one of those States Parties may refer the dispute to the International Court
of Justice by request in accordance with the Statute of the Court.

3. Each State Party may, at the time of signature, ratification, acceptance or approval
of or accession to this Convention, declare that it does not consider itself bound by paragraph 2 of
this article. The other States Parties shall not be bound by paragraph 2 of this article with respect
to any State Party that has made such a reservation.

4. Any State Party that has made a reservation in accordance with paragraph 3 of this
article may at any time withdraw that reservation by notification to the Secretary-General of the
United Nations.

Article 36
Signature, ratification, acceptance, approval and accession

1. This Convention shall be open to all States for signature from 12 to 15 December
2000 in Palermo, Italy, and thereafter at United Nations Headquarters in New York until 12
December 2002.

2. This Convention shall also be open for signature by regional economic integration
organizations provided that at least one member State of such organization has signed this
Convention in accordance with paragraph 1 of this article.

3. This Convention is subject to ratification, acceptance or approval. Instruments of
ratification, acceptance or approval shall be deposited with the Secretary-General of the United
Nations. A regional economic integration organization may deposit its instrument of ratification,
acceptance or approval if at least one of its member States has done likewise. In that instrument of
ratification, acceptance or approval, such organization shall declare the extent of its competence
with respect to the matters governed by this Convention. Such organization shall also inform the
depositary of any relevant modification in the extent of its competence.

4. This Convention is open for accession by any State or any regional economic
integration organization of which at least one member State is a Party to this Convention.
Instruments of accession shall be deposited with the Secretary-General of the United Nations. At

the time of its accession, a regional economic integration organization shall declare the extent of
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its competence with respect to matters governed by this Convention. Such organization shall also
inform the depositary of any relevant modification in the extent of its competence.

Article 37

Relation with protocols

1. This Convention may be supplemented by one or more protocols.

2. In order to become a Party to a protocol, a State or a regional economic integra-
tion organization must also be a Party to this Convention.

3. A State Party to this Convention is not bound by a protocol unless it becomes a
Party to the protocol in accordance with the provisions thereof.

4. Any protocol to this Convention shall be interpreted together with this Conven-
tion, taking into account the purpose of that protocol.

Articie 38
Entry into force

1. This Convention shall enter into force on the ninetieth day after the date of deposit
of the fortieth instrument of ratification, acceptance, approval or accession. For the purpose of
this paragraph, any instrument deposited by a regional economic integration organization shall
not be counted as additional to those deposited by member States of such organization.

2. For each State or regional economic integration organization ratifying, accepting,
approving or acceding to this Convention after the deposit of the fortieth instrument of such
action, this Convention shall enter into force on the thirtieth day after the date of deposit by such
State or organization of the relevant instrument.

Article 39
Amendment

1. After the expiry of five years from the entry into force of this Convention, a State
Party may propose an amendment and file it with the Secretary-General of the United Nations,
who shall thereupon communicate the proposed amendment to the States Parties and to the
Conference of the Parties to the Convention for the purpose of considering and deciding on the
proposal. The Conference of the Parties shall make every effort to achieve consensus on each
amendment. If all efforts at consensus have been exhausted and no agreement has been reached,
the amendment shall, as a last resort, require for its adoption a t-wo—thirds majority vote of the

States Parties present and voting at the meeting of the Conference of the Parties.
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2. Regional economic integration organizations, in matters within their competence,
shall exercise their right to vote under this article with a number of votes equal to the number of
their member States that are Parties to this Convention. Such organizations shall not exercise their
right to vote if their member States exercise theirs and vice versa.

3. An amendment adopted in accordance with paragraph 1 of this article is subject to
ratification, acceptance or approval by States Parties.

4. An amendment adopted in accordance with paragraph 1 of this article shall enter
into force in respect of a State Party ninety days after the date of the deposit with the Secretary-
General of the United Nations of an instrument of ratification, acceptance or approval of such
amendment.

5. When an amendment enters into force, it shall be binding on those States Parties
which have expressed their consent to be bound by it. Other States Parties shall still be bound by
the provisions of this Convention and any earlier amendments that they have ratified, accepted or
approved.

Article 40
Denunciation

l. A State Party may denounce this Convention by written notification to the
Secretary-General of the United Nations. Such denunciation shall become effective one year after
the date of receipt of the notification by the Secretary-General.

2. A regional economic integration organization shall cease to be a Party to this
Convention when all of its member States have denounced it.

3. Denunciation of this Convention in accordance with paragraph 1 of this article
shall entail the denunciation of any protocols thereto.

Article 41
Depositary and languages

1. The Secretary-General of the United Nations is designated depositary of this
Convention.

2. The original of this Convention, of which the Arabic, Chinese, English, French,
Russian and Spanish texts are equally authentic, shall be deposited with the Secretary-General of
the United Nations. IN WITNESS WHEREOF,-thc undersigned plenipotentiaries, being duly

authorized thereto by their respective Governments, have signed this Convention.



412

Guidelines on the Role of Prosecutors

Adopted by the Eighth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, Havana, Cuba, 27 August-7 September 1990

The Guidelines set forth below, which have been formulated to assist Member States
in their tasks of securing and promoting the effectiveness, impartiality and fairness of prosecutors
in criminal proceedings, should be respected and taken into account by Governments within the
framework of their national legislation and practice, and should be brought to the attention of
prosecutors, as well as other persons, such as judges, lawyers, members of the executive and the
legislature and the public in general. The present Guidelines have been formulated principally
with public prosecutors in mind, but they apply equally, as appropriate, to prosecutors appointed
on an ad hoc basis.
Qualifications, selection and training

1. Persons selected as prosecutors shall be individuals of integrity and ability, with
appropriate training and qualifications.

2. States shall ensure that:

(a) Selection criteria for prosecutors embody safeguards against appointments
based on partiality or prejudice, excluding any discrimination against a person on the grounds of
race, colour, sex, language, religion, political or other opinion, national, social or ethnic origin,
property, birth, economic or other status, except that it shall not be considered discriminatory to
require a candidate for prosecutorial office to be a national of the country concerned;

(b) Prosecutors have appropriate education and training and should be made
aware of the ideals and ethical duties of their office, of the constitutional and statutory protections
for the rights of the suspect and the victim, and of human rights and fundamental freedoms
recognized by national and international law.

Status and conditions of service
3. Prosecutors, as essential agents of the administration of justice, shall at all times

maintain the honour and dignity of their profession.



413

4. States shall ensure that prosecutors are able to perform their professional functions
without intimidation, liindrance, harassment, improper interference or unjustified exposure to
civil, penal or other liability.

5. Prosecutors and their families shall be physically protected by the authorities
when their personal safety is threatened as a result of the discharge of prosecutorial functions.

6. Reasonable conditions of service of prosecutors, adequate remuneration and,
where applicable, tenure, pension and age of retirement shall be set out by law or published rules
or regulations.

7. Promotion of prosecutors, wherever such a system exists, shall be based on object-
tive factors, in particular professional qualifications, ability, integrity and experience, and decided
upon in accordance with fair and impartial procedures.

Freedom of expression and association

8. Prosecutors like other citizens are entitled to freedom of expression, belief,
association and assembly. In particular, they shall have the right to take part in public discussion
of matters concerning the law, the administration of justice and the promotion and protection of
human rights and to join or form local, national or international organizations and attend their
meetings, without suffering professional disadvantage by reason of their lawful action or their
membership in a lawful organization. In exercising these rights, prosecutors shall always conduct
themselves in accordance with the law and the recognized standards and ethics of their
profession.

9. Prosecutors shall be free to form and join professional associations or other
organizations to represent their interests, to promote their professional training and to protect their
status.

Role in criminal proceedings

10. The office of prosecutors shall be strictly separated from judicial functions.

11. Prosecutors shall perform an active role in criminal proceedings, including
institution of prosecution and, where authorized by law or consistent with local practice, in the
investigation of crime, supervision over the legality of these investigations, supervision of the
execution of court decisions and the exercise of other functions as representatives of the public

interest.
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12. Prosecutors shall, in accordance with the law, perform their duties fairly, con-
sistently. and expeditiously, and respect and protect human dignity and uphold human rights, thus

contributing to ensuring due process and the smooth functioning of the criminal justice system.

13. In the performance of their duties, prosecutors shall:

(a) Carry out their functions impartially and avoid all political, social, religious,
racial, cultural, sexual or any other kind of discrimination;

(b) Protect the public interest, act with objectivity, take proper account of the
position of the suspect and the victim, and pay attention to all relevant circumstances, irrespective
of whether they are to the advantage or disadvantage of the suspect;

(c) Keep matters in their possession confidential, unless the performance of duty
or the needs of justice require otherwise;

(d) Consider the views and concerns of victims when their personal interests are
affected and ensure that victims are informed of their rights in accordance with the Declaration of
Basic Principles of Justice for Victims of Crime and Abuse of Power.

14. Prosecutors shall not initiate or continue prosecution, or shall make every effort
to stay proceedings, when an impartial investigation shows the charge to be unfounded.

15. Prosecutors shall give due attention to the prosecution of crimes committed by
public officials, particularly corruption, abuse of power, grave violations of human rights and
other crimes recognized by international law and, where authorized by law or consistent with
local practice, the investigation of such offences.

When prosecutors come into possession of evidence against suspects that they know
or believe on reasonable grounds was obtained through recourse to unlawful methods, which
constitute a grave violation of the suspect's human rights, especially involving torture or cruel,
inhuman or degrading treatment or punishment, or other abuses of human rights, they shall refuse
to use such evidence against anyone other than those who used such methods, or inform the Court
accordingly, and shall take all necessary steps to ensure that those responsible for using such

methods are brought to justice.
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Discretionary functions

16. In countries where prosecutors are vested with discretionary functions, the law or
published rules or regulations shall provide guidelines to enhance fairness and consistency of
approach in taking decisions in the prosecution process, including institution or waiver of
prosecution.
Alternatives to prosecution

17. In accordance with national law, prosecutors shall give due consideration to
waiving prosecution, discontinuing proceedings conditionally or unconditionally, or diverting
criminal cases from the formal justice system, with full respect for the rights of suspect(s) and the
victim(s). For this purpose, States should fully explore the possibility of adopting diversion
schemes not only to alleviate excessive court loads, but also to avoid the stigmatization of pre-
trial detention, indictment and conviction, as well as the possible adverse effects of imprisonment.

18. In countries where prosecutors are vested with discretionary functions as to the
decision whether or not to prosecute a juvenile, special considerations shall be given to the nature
and gravity of the offence, protection of society and the personality and background of the
juvenile. In making that decision, prosecutors shall particularly consider available alternatives to
prosecution under the relevant juvenile justice laws and procedures. Prosecutors shall use their
best efforts to take prosecutory action against juveniles only to the extent strictly necessary.
Relations with other government agencies or institutions

19. In order to ensure the fairness and effectiveness of prosecution, prosecutors shall
strive to cooperate with the police, the courts, the legal profession, public defenders and other
government agencies or institutions.
Disciplinary proceedings

20. Disciplinary offences of prosecutors shall be based on law or lawful regulations.
Complaints against prosecutors which allege that they acted in a manner clearly out of the range
of professional standards shall be processed expeditiously and fairly under appropriate proce-
dures. Prosecutors shall have the right to a fair hearing. The decision shall be subject to indepen-

dent review.
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21. Disciplinary proceedings against prosecutors shall guarantee an objective
evaluation and decision. They shall be determined in accordance with the law, the code of
professional conduct and other established standards and ethics and in the light of the present
Guidelines.

Observance of the Guidelines

22. Prosecutors shall respect the present Guidelines. They shall also, to the best of
their capability, prevent and actively oppose any violations thereof.

23. Prosecutors who have reason to believe that a violation of the present Guidelines
has occurred or is about to occur shall report the matter to their superior authorities and, where

necessary, to other appropriate authorities or organs vested with reviewing or remedial power.
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Standards of professional responsibility and statement of the essential dutiesand rights of

1
prosecutors

adopted by the International Association of Prosecutors on the twenty third day of April

1999

Foreword

The International Association of Prosecutors was established in June 1995 at the United
Nations offices in Vienna and was formally inaugurated in September 1996 at its first General
Meeting in Budapest. In the following year in Ottawa, the General Meeting approved the Objects of
the Association which are now enshrined in Article 2.3 of the Association's Constitution. One of the
most important of these Objects is to:

“promote and enhance those standards and principles which are generally recognised
internationally as necessary for the proper and independent prosecution of offences.”

In support of that particular objective a committee of the Association, chaired by Mrs
Retha Meintjes of South Africa, set to work to produce a set of standards for prosecutors. A first
draft was circulated to the entire membership in July 1998 and the final version was approved by the
Executive Committee at its Spring meeting in Amsterdam in April 1999.

The International Association of Prosecutors' Standards of Professional Responsibility
and Statement of the Essential Duties and Rights of Prosecutors is a statement which will serve as an
international benchmark for the conduct of individual prosecutors and of prosecution services. We
intend that this should not simply be a bold statement but rather a working document for use by
prosecution services to develop and reinforce their own standards. Much of the Association's efforts
in the future will be directed to promoting the Standards and their use by working prosecutors

throughout the world.

: http://www.odpp.nsw.gov.au/speeches/Canadian%20Conference%202000 .htm. Retrieved in 5

February 2009
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Standards of professional responsibility and

statement of the essential duties and rights of prosecutors

WHEREAS the objects of the International Association of Prosecutors are set out in
Article 2.3 of its Constitution and include the promotion of fair, effective, impartial and efficient
prosecution of criminal offences, and the promotion of high standards and principles in the
administration of criminal justice;

WHEREAS the United Nations, at its Eighth Congress on the Prevention of Crime and
the Treatment of Offenders in Havana, Cuba in 1990, adopted Guidelines on the Role of
Prosecutors;

WHEREAS the community of nations has declared the rights and freedoms of all
persons in the United Nations Universal Declaration of Human Rights and subsequent international
covenants, conventions and other instruments;

WHEREAS the public need to have confidence in the integrity of the criminal justice
system;

WHEREAS all prosecutors play a crucial role in the administration of criminal justice;

WHEREAS the degree of involvement, if any, of prosecutors at the investigative stage
varies from one jurisdiction to another;

WHEREAS the exercise of prosecutorial discretion is a grave and serious responsibility;
AND WHEREAS such exercise should be as open as possible, consistent with personal rights,
sensitive to the need not to re-victimise victims and should be conducted in an objective and
impartial manner;

THEREFORE the International Association of Prosccutors adopts the following as a
statement of standards of professional conduct for all prosecutors and of their essential duties and
rights:

1. Professional Conduct

Prosecutors shall :

at all times maintain the honour and dignity of their profession;

always conduct themselves professionally, in accordance with the law and the rules and

ethics of their profession;
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at all times exercise the highest standards of integrity and care;
keep themselves well-informed and abreast of relevant legal developments;
strive to be, and to be seen to be, consistent, independent and impartial;
always protect an accused person's right to a fair trial, and in particular ensure that
evidence favourable to the accused is disclosed in accordance with the law or the requirements of a
fair trial;
always serve and protect the public interest; respect, protect and uphold the universal
concept of human dignity and human rights.
2. Independence
2.1 The use of prosecutorial discretion, when permitted in a particular jurisdiction,
should be exercised independently and be free from political interference.
2.2 If non-prosecutorial authorities have the right to give general or specific instructions
to prosecutors, such instructions should be :
- transparent;
- consistent with lawful authority;
- subject to established guidelines to safeguard the actuality and the perception of
prosecutorial independence.
2.3 Any right of non-prosecutorial authorities to direct the institution of proceedings or
to stop legally instituted proceedings should be exercised in similar fashion.
3. Impartiality
Prosecutors shall perform their duties without fear, favour or prejudice.
In particular they shall:
carry out their functions impartially;
remain unaffected by individual or sectional interests and public or media pressures and
shall have regard only to the public interest; act with objectivity;
have regard to all relevant circumstances, irrespective of whether they are to the
advantage or disadvantage of the suspect;
in accordance with local law or the requirements of a fair trial, seek to ensure that all
necessary and reasonable enquiries are made and the result disclosed, whether that points towards

the guilt or the innocence of the suspect;
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always search for the truth and assist the court to arrive at the truth and to do justice
between the community, the victim and the aécused according to law and the dictates of fairness.
4. Role in criminal proceedings

4.1 Prosecutors shall perform their duties fairly, consistently and expeditiously.

4.2 Prosecutors shall perform an active role in criminal proceedings as follows: where
authorised by law or practice to participate in the investigation of crime, or to exercise authority over
the police or other investigators, they will do so objectively, impartially and professionally;

b) when supervising the investigation of crime, they should ensure that the
investigating services respect legal precepts and fundamental human rights; when giving advice,
they will take care to remain impartial and objective;

d) in the institution of criminal proceedings, they will proceed only when a case is
well-founded upon evidence reasonably believed to be reliable and admissible, and will not continue
with a prosecution in the absence of such evidence; throughout the course of the proceedings, the
case will be firmly but fairly prosecuted; and not beyond what is indicated by the evidence;

when, under local law and practice, they exercise a supervisory function in relation to
the implementation of court decisions or perform other non-prosecutorial functions, they will always
act in the public interest.

4.3 Prosecutors shall, furthermore; preserve professional confidentiality; in accordance
with local law and the requirements of a fair trial, consider the views, legitimate interests and
possible concerns of victims and witnesses, when their personal interests are, or might be, affected,
and seek to ensure that victims and witnesses are informed of their rights;

and similarly seek to ensure that any aggrieved party is informed of the right of recourse
to some higher authority/court, where that is possible;

safeguard the rights of the accused in co-operation with the court and other relevant
agencies;

disclose to the accused relevant prejudicial and beneficial information as soon as
reasonably possible, in accordance with the law or the requirements of a fair trial;

examine proposed evidence to ascertain if it has been lawfully or constitutionally
obtained;

refuse to use evidence reasonably believed to have been obtained through recourse to
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unlawful methods which constitute a grave violation of the suspect's human rights and particularly
methods which constitute torm-re or cruel treatment;

seek to ensure that appropriate action is taken against those responsible for using such
methods;

in accordance with local law and the requirements of a fair trial, give due consideration
to waiving prosecution, discontinuing proceedings conditionally or unconditionally or diverting
criminal cases, and particularly those involving young defendants, from the formal justice system,
with full respect for the rights of suspects and victims, where such action is appropriate.
5. Co-operation

In order to ensure the fairness and effectiveness of prosecutions, prosecutors shall: co-
operate with the police, the courts, the legal profession, defence counsel, public defenders and other
government agencies, whether nationally or internationally;

and render assistance to the prosecution services and colleagues of other jurisdictions, in
accordance with the law and in a spirit of mutual co-operation.
6. Empowerment

In order to ensure that prosecutors are able to carry out their professional responsibilities
independently and in accordance with these standards, prosecutors should be protected against
arbitrary action by governments. In general they should be entitled :

to perform their professional functions without intimidation, hindrance, harassment,
improper interference or unjustified exposure to civil, penal or other liability;

together with their families, to be physically protected by the authorities when their
personal safety is threatened as a result of the proper discharge of their prosecutorial functions;

to reasonable conditions of service and adequate remuneration, commensurate with the
crucial role performed by them and not to have their salaries or other benefits arbitrarily diminished;
to reasonable and regulated tenure, pension and age of retirement subject to conditions of
employment or clection in particular cases;

to recruitment and promotion based on objective factors, and in particular professional
qualifications, ability, integrity, performance and experience, and decided upon in accordance with

fair and impartial procedures;
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to expeditious and fair hearings, based on law or legal regulations, where disciplinary
steps are ﬁecessitated by complaints alleging action outside the range of proper professional
standards;

to objective evaluation and decisions in disciplinary hearings;

to form and join professional associations or other organisations to represent their
interests, to promote their professional training and to protect their status; and to relief from

compliance with an unlawful order or an order which is contrary to professional standards or ethics.
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An interview with Mr. Philip A. Guentert
Attaché, the Embassy of the United States of America

given on 24 August 2011

This topic is one of the most crucial issues of the US criminal justice system. The
same principles are being introduced to Malaysia where their new law will provide certain benefit
for the suspected or the accused providing cooperation in the case which also includes the
procedures similar to those of plea agreement. It seems the prosecutor in Malaysia is not willing
to actively take part in this issue and tries to refer to the police while the police think that this
process should be involved by the prosecutor. At the moment it is focusing on how to convince
the prosecutor to take part in this process.

The first thing is that the term plea bargaining is probably not the correct one to
explain the process. It will not be as the same as we see in TV that both parties sit down and swap
the options. Actually we have a set policy on what consideration we can give to the defendant if
he pleads guilty or provide cooperation with the government and that is the most important aspect
of our system that we try to establish consistency in our system. Plea bargaining in the sense that
anything can happen like in the market is not the case. We actually provide the proposal of
sentence based on sentencing guideline. There are certain kinds of consideration that can be given
to the defendant if he provides cooperation with the government. However, we have to respect the
sentencing guideline and ensure that we follow the law and adhere to our policy. Sometime I gave
such proposals to the defendant but he declined to accept them and think that we should refer the
case to trial. We have no objection to the defendant’s decision. However, one of the advantages of
this system is that statistically, it can resolve all federal criminal cases in the excess of 90% by
pleading guilty by the defendants and most of them have plead agreement with some 17%
enjoying sentence reduction from the cooperation given by the defendant. As such, plea
bargaining is only a part of larger system aimed at resolving the case without trial.

With respect to making the case resolved by pleading guilty, it is provided in Rule 11
of the Federal Rules of Criminal Procedure as the framework. In the case sentence reduction is
given to the defendant as a consideration for cooperation provided by such defendant for the

government in investigation or by giving testimony. As I told that those are special cases about
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20% of the whole cases. Another significant tool in our system is a document used for plea
agreement which contains extensive details and looks like contractual document.

For us the advantage is not only limited to resolving the case without trial but it also
maintains system integrity. When the defendant pleads guilty, Rule 11 will verify and test on
honesty of such pleading to ensure that the defendant has committed an offence through the mean
which may be more accurate that trial and verdict by the jury. In addition, plea bargaining will
also provide opportunity for the defendant to be given a reduction of sentence by showing his
responsibility toward such act by pleading guilty and providing cooperation in the investigation or
testimony. It is a significant part of federal law enforcement to enable the defendant to uncover
other person jointly committing the crime or someone in the higher hierarchy in the criminal
organization who should be the one the take most responsibility for the act.

With respect to the process and legal principle, it is in accordance with Rule 11 while
plea bargaining resulting in sentence reduction is seen as a special case. When the defendant
wishes to be given some consideration for the cooperation provided for the government. Either
party has certain offers in mind. Therefore, it is necessary to have some procedure to allow them
to reach the conclusion. Of course, the defendant seeks to get the promise from the government
without the need to plead that he has committed the offence while the government will certainly
not be willing to give any promise unless it knows whether the defendant is telling the truth or not
or offering anything of benefit for the government.

To find such solution, the initial process is called Proffer which refers to a letter
concluding the agreement between the two sides. This is quite interesting aspect in our criminal
justice system under which even in a criminal case, the government and the defendant may enter
into some agreement as the same manner as that of in the civil case of contractual agreement and
thus it can be enforced in the court. Therefore the first arrangement the government may have
with the defendant is the Proffer offering certain and limited immunity for him. This may differ
from the Thai system under which some defendant may be kept as a witness and will not be
charged. Our system otherwise intends to punish all person committing the offence although
system giving benefit for such defendant providing cooperation with the government.

As having mentioned earlier, the defendant is not willing to plead guilty unless he

knows what he will get. Therefore, Proffer letter will suggest the defendant to come to meet the
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prosecutor and further state that his statement given in such meeting will not be used against him
in his case but instead it will be used for evaluating his credibility and potential benefit from his
testimony subject to the condition that there is a trial and such defendant decides to defend his
case or to give testimony in conflict of what he has given during Proffer, his statement will be
used against him in the his case. Practically, the defendant would not enter into Proffer process if
he wishes to go to the trial as Proffer requires that such defendant have to give certain information
needed by the state. The reason the defendant agrees to go to Proffer although he knows that at
the end he will not be able to defend his case by giving the statement differing from what he has
given during proffer is that the defendant trusts the state that if he gives truthful statement, the
state will not break the promise while the procedures are clear and definite including
consideration to be given to him. The whole process works as our policy and practice are clearly
and transparently done on the basis of honesty and everyone knows how our system works.

We will not give any promise for any consideration to be given to the defendant
without knowing that what the defendant would say and if we do not want to make Proffer, the
process will cease and we all go to the trial. There is another way called pleading blind where the
defendant pleads guilty without any plea agreement. If we consider sentencing guideline, it
provides that the defendant would not be entitled to any consideration for sentence reduction if
any cooperation has been provided without approval from the state. As opposed to the Thai
system under which plead guilty may be entitled to one-half sentence reduction, in our system,
such pleading blind will be entitled to few sentence reduction. You will not get that one-half
sentence reduction without the motion filed by the state and such reduction will only be given in a
case where the defendant has provided for the state something called by sentencing guideline as
“substantial assistance”.

In general the court will know the fact that one has provided cooperation from his
statement or affidavit while the state will file the motion and may support it with proffer to
present the recommendation, cooperation and sentence reduction to be granted to such defendant.

What is Proffer provided for? As I told you earlier, we use Proffer to cvaluate
credibility of the witness. We cannot use the witness who does not speak truthfully. It means that
the defendant has to the entire truth about his act while the state cannot direct any person to add

anything beyond his actual act. We want to ensure that such person can be a witness by
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investigating on what he will say in the Proffer through the questions which we already know the
answer. Proffer is also used to see consistency between what has been said by the defendant and
the initial record or investigation e.g. phone record etc. Sometime the defendant is the person who
offers Proffer and wishes to present evidence to prove that he speak the truth regarding the
contact with other offenders. In short, its primary objective is to evaluate credibility of the
defendant in respect of his statement and cooperation provided for the state. If the defendant does
not speak truthfully in the Proffer, we may use his statement against him in the trial.

To give a clearer picture of the process mechanism, persons involve in the proffer
include the defendant, the defense attorney, the case agent and the prosecutor. The significant
features of our system are that the inquiry officer and the prosecutor work hand in hand from the
beginning of the case to until the charge is filed before the court and trial and thus allowing all
parties know the whole process as a team in which cooperation can be established from the very
start of the case.

Another aspect of proffer is its enforceable feature where the defendant is locked in
by the state and it is hardly possible to reverse his statement otherwise such statement given
during Proffer will be used against him. Another “locked in” method is to have a trial before the
grand jury consisting of sixteen jurors where the defendant as a witness under Proffer will present
before the court to testify against other co-defendants. This testimony will be given under oath
and subject to the criminal offence of perjury.

During the process of plea agreement, the defendant can be locked in as well. Rule 11
provides that the court shall consider the case on factual basis which means that you cannot plead
guilty just to cause the case to be disposed from the court. You cannot plead guilty if you have
not done anything wrong. During the process of proffer, we will provide the defendant with all
facts and if he agrees to such fact he may plead guilty and it is the same for plea agreement where
the all detail required by Rule 11 are drafted in written document.

If you are a prosecutor and is seeking for cooperation from the defendant and wish to
have him locked in, you must be careful not to be bound with the defendant in respect of facts or
message too early while you are still not aware of the whole story. The defendant may tell a lie or

give wrong information or otherwise forget to mention something. However, too.late “locked in”
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may cause the defendant to deny providing cooperation as his trust has been decreased. Therefore,
time does matter.

With respect to role of the parties in the proffer, of course, the defendant will try to
prove that he is a valuable and admissible witness or he is telling the truth. The defense attorney
will give advice to the defendant that if he accept proffer and if the prosecutor thinks that he is
telling the truth and valuable evidence, there might ultimately have plea agreement concluded and
consideration will be provided for the cooperation given to the state. In respect of case agent or
the police, they can play an important role in evaluating the defendant’s credibility. The
significant thing about the role of the case agent or the police is that they must not give any
promise to the defendant or the offender of what the latter will get if they provide cooperation for
the state. The person who will assess the defendant’s cooperation is the prosecutor. We do not
want the police to give any promise having legal binding effect to the defendant. What the police
can say is that they cannot tell the defendant pleading guilty or providing cooperation for the
police of what the defendant will get but the police can confirm that they will forward such
information to the prosecutor. This system works quite well. From my experience as a prosecutor,
I never received any complaint from the defendant that he had been given a promise from the
police. This is a crucial aspect of our system in which the prosecutor will be the primary decision
maker in respect of cooperation provided by the defendant and the court then considers whether
such plea agreement is fairly drafted.

How can we decide on what consideration to be given to the defendant?

Plea agreement is traditionally done. We actually have a guideline for this process.
What we will not do is to bargain on number of charge. We normally try to press the charges as
widest as possible to cover the act done by the defendant. This is partly to establish credibility
when the defendant pleads guilty before the jury of what he has done and thus we want to make
sure that we can cover the same whole fact. What we will offer for consideration is something
deviating from sentencing guideline (Sentencing Guideline is a classified document used by most
of the criminal courts in Thailand and unofficially called “Yi Tok™” — added by interviewer)

Types of cooperation and assistance to be considered for consideration:

- give a testimony against other co-defendants in one’s own case

- give information that can start the new case against other defendant
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- working under-covered on street to collect information for other case

What is not considered as cooperation with the state?

- Cooperation is not just to say that this is what I have done (plead on what is done).
This is not enough for the prosecutor to file the motion to request for sentence reduction.

- We do not want information limited to the persons below the defendant but rather
information of the person who gives command; which can lead to the arrest of the person at the
top of the hierarchy.

- We do not help the defendant who did not give information truthfully or provided
incomplete information in the proffer.

- We will not recommend sentence reduction for the defendant whose cooperation is
not successful (failed effort) e.g. not able to testify against other person, give information not
useful for other case. In addition, according to the law, a motion for substantial assistance will be
filed only in a case assistance has been actually provided. After the credibility of information has
been assessed in the Proffer, it will move to the stage of plea agreement which contains, inter
alia, a recommendation for sentence reduction in consideration of the assistance provided for the
state.

As previously stated, the state requires consistency in result and transparency and as
such, we have to establish credibility by concluding all arrangement in contractual document
indicating as a post-condition that the other party shall not be entitled to sentence reduction if it
appears later that the defendant has not given statement truthfully.

Upon the promise given to the defendant by us, what are promises to be given to us
by the defendant? The first thing is the promise to plead guilty. Further promises are to testify in
the trial, to identify properties illegally acquired in different cases and to waive the right to submit
a request to appeal the case.

The provision of plea agreement generally states that the defendant shall testify
without being limited to any issues although we sometime define the scope of the issue of
testimony.

As I told you earlier, we will not negotiate on fact and it should be what it is really

occurred such as number of confiscated items. This is because we do not want to create doubt on
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transparency of fact in the court’s trial and we have to base ourselves on legitimate mechanism in
respect of cooperation with the state for sentence reduction.

Degree of sentence reduction will depend on several factors. Of course, the first thing
is the value of such cooperation. It also involves type of cooperation. If the defendant testifies
against other co-defendant, he will normally get one fourth of sentence reduction form sentencing
guideline. If he works under-covered to gain information for other case, he may get one half of
sentence reduction. In addition, the person who comes to cooperate with the state first will
normally get better offer while the last one may receive nothing. Therefore, time matters in this
case.

For the plea agreement made in writing, it contains comprehensive details and
provisions e.g. notification of rights to the defendant upon pleading guilty, conclusion of fact and
resolution on fact etc. The good thing is that this agreement establishes certainty of different
issues in the case e.g. the agreement on which sentencing guideline will be applicable, agreement
on how the fact of the case shall be presented etc. We are able to find the conclusion of legal
issues although the court will ultimately decide. However this agreement helps us to conclude
legal issues beforehand instead of leaving them an outstanding issue in the court’s trial.

When the plea agreement comes before the court, the court will consider it based on
Rule 11 to ensure that all requirements are met, such plead is made voluntarily, all provisions of
the agreement are written completely by the state and the defendant and his defense attorney
understand all the processes.

Our goal in this is not merely to resolve the case but to ensure that all things are done
based on factual basis with full cooperation. That is there is consistency with evidence. Sentence
reduction is conditionally given upon truthfulness and completeness while our system relating to
cross examination will help verify such witness if such person is telling the truth whether he is a
lay person or the defendant. Such cross examination is available for the defendant side to test on
reliability of the witness. This system runs smoothly because the court understands that we are
doing thing honestly and reasonably. Our policy is implemented based on reason and professional
accountability. If the defendant or the defense attorney cannot trust us, no one would enter proffer

and everything cannot move forward.
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Who will start the proffer first or it is just an off-record conversation between the
prosecutor and the defense attorney? It can happen in different ways. The defense attorney may
start it by informing that his client is interested in seeing the prosecutor which means that the
defendant wants to enter into proffer. The defense attorney will then discuss what they can do
while the prosecutor will insist that the defense attorney surely knows our policy in this issue and
the state cannot give any promise and asks him to bring his client in. Otherwise, the case agent
(the police) may contact the prosecutor and say that he has arrested one suspected and such
person wishes to give some information or cooperation to the prosecutor. If the prosecutor agrees
so, he will contact the defense attorney (the prosecutor is not allowed to directly contact the
defendant) and tell him that his client want to discuss with the prosecutor. What I always say to
the defense attorney and the defendant when they come to see me is that we are working on your
case and more and more evidence has been gained against you and it is your option to decide
whether to provide cooperation with the state early in order to suspend the investigation or not.
Therefore, these unofficial processes can occur in different ways from different parties until it
comes up with the proffer letter. It is possible that proffer letter may look differently but the
approach and concept of all US attorneys are all the same. This is a practical issue that has long
been developed over time and in principal, there is no such obligation to direct us how to make a
proffer. Rather it binds us on a contractual basis. Almost all prosecutors have standard proffer
letter form. The defendant may sometime ask for certain alteration but the prosecutor usually
insists to use such form. If the defendant refuses to accept it, the case will just be brought before
the court or otherwise the defendant may plead guilty by himself in the court without enjoying
any benefit from the agreement entered into with the prosecutor.

So it is not necessary that all proffers will end up in plea agreement, isn’t it?

Yes it is. It is possible that proffer has been made but the defendant then pleads guilty
without making any arrangement with the state (cooperation agreement) or he decides to go to the
trial. However, proffer usually leads to pleading guilty as it will limit the defendant’s option. As
such, the defendant has to be certain enough to get the prosecutor’s agreement in the proffer. As I
told you earlier, most cases resolve by pleading guilty and almost all have plea agreement.
Nevertheless, only a minority part has the cooperation agreement. For instance, only 17% of the

cases were found to have such agreement in 2001. Therefore, whereas the majority of the case
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resolved by pleading guilty with plea agreement but proffer was found in lesser ratio as it would
occur-only in the possibility of cooperation between the defendant and the state in terms of
testimony or assistance in investigation.

So if we look at the term “plea bargaining”, the further question is where is the
defendant’s bargaining power? Such term can mislead us and is probably not correct. In fact the
process involves how the prosecutor applies the law to the fact at hand and comes up with range
of penalty (numbers) and then offers such numbers to the defendant whether he would accept
them or not. If the defendant accepts that, plea agreement will be made or otherwise the case will
be brought before the court or the defendant pleads guilty at his own option in the court without
any agreement with the prosecutor. As such, it is not the matter of bargaining and we should try
to avoid using such term. Our most important principle is the result consistency and transparency
in our operation while the defendant is completely provided with the options that he can freely
choose based on sentencing guideline that can tell the defendant that what the penalty and

sentence reduction might be which is to fairly define all possible legal consequences.
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