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This thesis is aimed at investigating the act of government based on decisions
rendered by the administrative court in certain cases including a case lodged against the Council
of Ministers with respect to the invalid issuance of dissolution decree of the House of
Representatives, a case relating to the resolution of the Council of Minister to give approval to the
Prime Minister and related persons to sign in JTEPPA with Japan, a case relating to exercising of
power by the Thai Foreign Affairs Minister to sign in the Thai-Cambodian Joint Communiqué.
Comparative study was also done by exploring the principle of the act of government adopted in
France, England and USA in order to gain theoretical knowledge about the act of government and
the control and review of the act defined as the act of government in Thailand.

From the study, it was found that the act of government is the concept of limiting
judicial power in controlling the act of the administrative which in turn creates legal consequence
that the government is not subject to the judicial review by the administrative court for its certain
acts which the government is not required to be liable for and any individual cannot refer such
matter to the court although damage has occurred. In particular, an individual is not able to bring
an action against the government by claiming that such act is ultra vires or to ask the court to
revoke such act or pay compensation for any damages. On the other hand, the legal consequence
of such act is that it shall be subject to political control by organization and political process e.g.
the parliament may pass a vote of no-confidence in the government or such government may be
heavily criticized by mass media. The “Act of Government” is therefore seen as the act out of the
scope of judicial review.

If the legal system intends to put in place such a control and review on the act of the
same nature, it shall be clearly stated in the constitution and the constitution court shall have the
power to review such act under the conditions set out by the constitution. For any matter not stated

in the constitution, the act of government may not be legally reviewed but rather by political control.
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With respect to the decisions of the administrative court in concern, it indicated that
there was a difference between the case relating to the resolution of the Council of Minister to give
approval to the Prime Minister and related persons to sign in JTEPPA with Japan and the case
relating to exercising of power by the Thai Foreign Affairs Minister to sign in the Thai-Cambodian
Joint Communiqué (Preah Vihear case).

In respect of the case relating to the resolution of the Council of Minister to give
approval to the Prime Minister and related persons to sign in JTEPPA with Japan, the Administrative
Court primarily focused on the act and viewed that the Council of Ministers exercised its
administrative power provided under the constitution, this case is not subject to the jurisdiction of
the administrative court.

However, for the case relating to exercising of power by the Thai Foreign Affairs
Minister to sign in the Thai-Cambodian Joint Communique (Preah Vihear case), the administrative
court focus on the organization in concern and viewed that the Minister of Foreign Affair and the
Council of Ministers are the state official pursuant to Section 3 of the Act for the Establishment of
and Procedure for Administrative Court B.E.2542, such act by the Council of Ministers was
Jjudicially reviewable.

From the two decisions of the administrative court in the case relating to the
resolution of the Council of Minister to give approval to the Prime Minister and related persons to
sign in JTEPPA with Japan and the case relating to exercising of power by the Thai Foreign
Affairs Minister to sign in the Thai-Cambodian Joint Communiqué (Preah Vihear case), although
they had relatively similar fact and components, it turned out that obvious difference in concept,
theory and reason were applied to the two cases which consequently caused difference in the
decisions of the court. Such may lead to confusion as the control and review of the act that may
be viewed as the act of government.

From the decisions of the administrative court raised in this study, it is still not able to
conclude that which approach should be followed as a reference for determining the act of
government. However, in terms of adjudication by the administrative court with respect to the act
of government, the court should strictly adhere to the principle of the act of government by taking
into account all components of the act of government in order to allow this jurisprudence to be

continually developed in the same direction.
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