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T BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 596 (1996) (Breyer, J., concurring).
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* Jennifer K. Robbennol, 8195012 luiBeessafi 95 nilh 185.

* Instructions Given to Jury: In the United States District Court For the Northern District of Illinois
Eastern Division, at www.ilnd.uscourts.gov/Judge/KENNELLY/mfk_04c6906.pdf (last visited March
11, 2010) (“If you find that the [defendant]'s conduct was willful and wanton and proximately caused
injury to the [plaintiff] and if you believe that justice and the public good require if, you may, in
addition to any other damages to which you find the [plaintiff] entitled, award an amount which will

serve to punish the [defendant] and to deter the [defendant] and others from similar conduct.”)
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%! Jennifer K. Robbennol, 8195a1d2luiBee350f 95 185-56.

2 3 paonms Iimduazanumnevesswinangrinouazsalifassauszms faste 13!
“...In arriving at any award of punitive damages, you are to consider the following:

(1) The reprehensibility of the conduct of the defendant.

(2) The amount of punitive damages which will have a deterrent effect on the defendant in the light of
defendant's financial condition.

(3) That the punitive damages must bear a reasonable relation to the injury, harm, or damage actually
suffered by the plaintiff’, California Jury Instructions - Civil 14,71 (8th ed. 1994); see also Cal. Civ.
Code 3294 (West 1997).

? Section 7 of the Model Punitive Damages Act reads, in relevant part:

(a) If a defendant is found liable for punitive damages, a fair and reasonable amount of damages may
benawarded ... . The court shall instruct the jury in determining what constitutes a fair and reasonable
amount of punitive damages to consider any evidence that has been admitted regarding the following
factors:

(1) the nature of defendant's wrongful conduct and its effect on the claimant and others;

(2) the amount of compensatory damages;

(3) any profit or gain, obtained by the defendant through the wrongful conduct, in excess of that
likely to be divested by this and any other actions against the defendant for compensatory damages or

restitution;
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{4) the defendant's present and future financial condition and the effect of an award on each
condition;

(5) any fines, penalties, damages, or restitution paid or to be paid by the defendant arising from the
wrongful conduct;

(6) any adverse effect of the award on innocent persons; any remedial measures taken or not taken by
the defendant since the wrongful conduct;

(7) compliance or noncompliance with any applicable standard promulgated by a governmental or
other generally recognized agency or organization whose function it is to establish standards; and

(8) any other aggravating or mitigating factors relevant to the amount of the award.,

Unif. Model Punitive Damages Act 7 (1996), available at

http://www.law.upenn.edu/bli/ule/mpda/MPDAFNAL.htm (last visited Dec. 6, 2001).
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* §10U191%U State Farm Mut. Auto. Ins. Co. v. Campbell, 123 S. Ct. 1513 (2003); Cooper Indus.,
Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424 (2001); BMW of N. Am., Inc. v. Gore, 517 U.S.
559 (1996); Honda Motor Co. v. Oberg, 512 U.S. 415 (1994); TXO Prod. Corp. v. Alliance Res.
Corp., 509 U.S. 443 (1993); Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1 (1991); Browning-Ferris
Indus. of Vt., Inc. v. Kelco Disposal, Inc., 492 U.S. 257 (1989).

* U.S. Const. amend. XIV, § 1 (“Nor shall any State deprive any person of life, liberty, or property,
without due process of law...”); see also Daniels v. Williams, 474 U.S. 327, 331 (1986) (quoting U.S.
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7 Cass R. Sunstein et al., Assessing Punitive Damages (With Notes on Cognition and Valuation in

Law), 107 Yale L.J. 2071, 2087 (1998) ("Hence a majority of recent Justices ... have argued that the
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Due Process Clause requires constraints on jury discretion that will provide fair notice to potential
defendants and limit the role of arbitrary or irrelevant factors.”).

" AgRI1g Pennoyer v. Neff, 95 U.S. 714 (1877).

* State Farm Mutual Automobile Ins. Co. v. Campbell, 538 U.S. 408, 421 (2003); BMW v. Gore,
517 U.S. 559, 586 (1996).

* State Farm Mutual Automobile Inc. Co. v. Campbell, Sraudr1euumnii 426.

**! State Farm Mutual Automobile Inc. Co. v. Campbell, raudreuunii 42s.



85

uRe59? Tund Keleo™ enafmiinisanvanalSunguduliluos Bighth Amendment 3114

asoih lsisamsmvuasudemiosas Iny luaduwe 18

@ (9

= =Y 11191 1 o3 4 = ° a oA 9 A o
lutl 1991 mamldnaruduasasndenmsimanaaiianszuiuudiuldnesing

SuauAuFemeFias Iny™ luad Haslip™ aaldwenenufionsandiuldvdnandifnszuiu

q

o ldauFomamaadIny lilinamusysssuyn™ madildna1naelddndi qaniisediel’

[ LY

Iadinavesanzgnyulumsfinuan@onogas nyersgh fifanandanusgsssuygy™

Y Y

o 1 ' a o o do 1 a T < a
gaiouds magauiu Aufemiaseas Inylianuduwustuaudemienios s uamani e
f

@ ' ' o 4 4 < ~ . '
WuasasaIueseFanie 1vmaluadsue 1d 1dduuuinidlumsiosanae 10 ash

1

o (= = ! =y v v o W S o oa
F”ﬂﬁﬂ']‘ﬁuﬂﬂ']l,ﬁﬁl‘ﬁ151!,‘])'\1ﬁ\‘iIVIBQ’Qﬂ?WﬂWL%ﬂ‘HWHM‘ﬁ%iQﬁG4 1 D19VANUITFIITNYYLIAN QiJvlﬁ}

= 'ow o oww A Aot 270
09UANUITITITHYLTUNRYD

%2 Joseph J. Chambers, 8198 aud 1uFe05507 163 191 201,

20 Browing-Ferris Industries of Vermont, Inc v. Kelco Disposal, Inc., 492 U.S. 257 (1989).

204 Browing-Ferris Industries of Vermont, Inc v. Kelco Disposal, Inc., Fraudrdauu we 263-64
(“does not constrain an award of [punitive] damages in a civil suit.”).

** Theodore Olson, et al., Constitutional Challenges to Punitive Damages After BMW v. Gore 4
(George C. Landrith ed., 1998).

* pacific Mutual Life Insurance Co. v. Haslip, 499 U.S. 1 (1991)

7 pacific Mutual Life Insurance Co. v. Haslip, E%HQLLE%}’J%‘N'U% “Pi’fl‘i 18 (“Whether the Due Process
Clause rendered the punitive damages award in [Haslip] constitutionally unacceptable™).

** Pacific Mutual Life Insurance Co. v. Haslip, raudrthauu (“unlimited jury discretion ... in the
fixing of punitive damages award may invite extreme results that jar one’s constitutional
sensibilities.”).

** Pacific Mutual Life Insurance Co. v. Haslip, grandatnauu vl 22-24.

7 Pacific Mutual Life Insurance Co. v. Haslip, é’mxé”n’ﬁwu ‘H‘ﬁl"l 23-24 (“may be close to the

line ... [but] does not cross the line into the area of constitutional impropriety.”).
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' TXO Production Corp. v. Alliance Resources Corp., 509 U.S. 443 (1993).

* TXO Production Corp. v. Alliance Resources Corp., $raudrdhauu nh 453,458,
*PTXO0 Production Corp. v. Alliance Resources Corp., graudrdreuu virh 453, 462.
™ TXO Production Corp. v. Alliance Resources Corp., g1auda9anu nrh 469.

*” Honda Motor Co. v. Oberg, 512 U.S. 445 (1994).
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*® Honda Motor Co. v. Oberg, 814(i839190U 11 434-35.

* Honda Motor Co. v. Oberg, $19udrtreuu wih 421 (*judicial review of the size of punitive
damages awards has been a safeguard against excessive verdicts for as long as punitive damages have
been awarded.”).

" BMW of North America, Inc. v. Gore, 517 U.S. 559 (1996).

7 BMW of North America, Inc. v. Gore, raudrdhauu uih 574-75.

* BMW of North America, Inc. v. Gore, raudrdnauu wih 575-8s.

*' BMW of North America, Inc. v. Gore, $raudrtauu nih 585-86.

0 Cooper Industries, Inc. V. Leatherman Tool Group, Inc., 532 U.S. 424 (2001).
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Cornell Legal Studies Research Paper  No. 09-011, available at SSRN:
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** Exxon Shipping Co. v. Baker, 128 S.Ct. 2606, 2625 (2008).
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" U.S. Const. amend. V. ( "a second prosecution for the same offense after acquittal; a second

prosecution for the same offense after conviction; and multiple punishments for the same offense.")
303 U.S. 391, 399 (1938).

** United States v. Ely, 142 F.3d 1113, 1121 (9th Cir. 1997).

934 F.2d. 1036, 1042 (5" Cir. 1984).

** Hudson v. United States, 522 U.S. 93, 104 (1997).

* Hudson v. United States, 819048391901 %1111 101,

*7 ng9u19 Shore v. Gurnett, 18 Cal. Rptr. 3d 583, 586-87 (Ct. App. 2004).
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% State v. McDowell, 699 A.2d 987, 989 (Conn. 1997).
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* Volker Behr, Enforcemnt of United States Money Judgments in Germany, 13 J.L. & Com. 211,

217 (1994).
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! Nils Jansen and Lukas Rademacher, Punitive Damages in Germany, In Heimut Koziol(ed.),
Punitive Damages: Common Law and Civil Law Perspectives, Tort and Insurance Law Vol.25
(2009).

* John Y. Gotanda, Charting Developments Concerning Punitive Damages: Is The Tide Changing?,
45 Colum. J. Transnat’l L. 507, 518 (2007).

2 BGB, Section 249(1) “A person who is liable in damages must restore the position that would exist
if the circumstance obliging him to pay damages had not occurred.”, at http://www.gesetze-im-
internet.de/englisch_bgb/englisch bgb.html#BGBengl 000P249 (last visited 15 February 2010).

. BGB, Section 249(2) “Where damages are payable for injury to a person or damage to a thing, the
obligee may demand the required monetary amount in lieu of restoration. When a thing is damaged,
the monetary amount required under sentence 1 only includes value-added tax if and to the extent that

it is actually incurred.”.



107

“l 325 Yo 9 o o o Glg/;ﬂ' UL P
YIaviY ‘]J LHagNIRT1 253 1ﬁﬂ1!ﬁ8ﬁ18ﬁ1ﬁ5ﬂ@7ﬂ13UTﬂLﬁ]ﬂJLLﬁ&’WNﬂﬂ%WﬁN']uﬂTEJ ANBDU AN

nguutetvua 19

a & A Ya ' Yo ¢ A VoA P
HUIANUAANUTIY 7D Wlﬁﬂw’]ﬂllﬂﬂjivlﬂTU']JEgTU%uﬂuﬁlﬂzﬂ’]ﬂwa%@\jﬂ']iﬁﬂﬂqﬂmﬁqﬂ

Uk

T e o 1 o i 4 Y 1] Q
Lmﬁﬂixmﬂwmmumwuﬂﬁlﬁj fﬂla’fﬁ’ﬂﬂ'ﬁ]HLﬁﬂ?Lﬁ@ﬂﬂU@?ﬂ?i'ﬂTﬂlﬂULLﬁﬁiﬂ"ﬂN‘V]u‘VgﬂﬂTﬂﬁN?uﬂ

y af A = = v 2 ' a 9 A ag g Ay
ADINVUINDNITIHYIGIANNIT YV TIUINTUU ﬁ"JuﬁTqu']\iﬂWSNNG\J'ﬂQ@ﬁgiﬂﬂﬂi%ﬂiglﬂuwgl@ﬁ
=Y o L=} LY gJ/ 9 A L= Y o R dé’
‘Wﬂ’]im’ﬂuﬂ’]ﬁﬂ’lﬂuﬂﬂ’“ﬁﬂﬁ']ﬂ AIUUY W'HTV]"’U@\jﬂ’]!ﬁ'ﬂﬁ’]ﬂﬂ’]ﬂimﬁgﬂﬂﬂa'ﬂ“']ﬂwﬂﬁllu%ﬂNmu
' o
Wsuiemssarsennu@evio daumsas Inudaziiaegluvouavosngruiee1gumny

HoN9INT LUIANNARYEIA T ILIFIas Inydio1vdans oudenus s TuY V0

ey 1

UsemamepsiuaeuIng na13fo WA 103(2) uresgEssuye Uagiaa msaslnyeznszi

a

gt 1 A A o wal] Y ' @ [
Vlﬂﬂi?vl@LQJ@UV]@QIWHLLQ%N@H%S\W@Qﬂ']iﬁ\?I‘VlHQﬂummﬂ‘lﬁiuﬂaﬂNTH'ﬂfJ"N‘}fﬂH]u TIUNINTT

<

Y Aq Y o [ Yy A ° @ o = Y v 327
103(3) g Inamsas Inysnaeunsnaesd1ms UM INTZMIANUNAAT IR INY

g vy 5 . e ¥ H o i =y
TutlszgunPerdoenumstidumuminneIvesmalssmnaduN oIS UAUT oM 8T

'
a =] o o

asTny 1w Usamaaniyonsm aldgnmadsemewesiuilJasisuny adndgyndnilaves

matszmeeesiufondNmagnl (German Supreme Court, BGH) A0eW91584191 AIAEN150

v W (]

Yedudininmvesmaurisdszimaanigomini lanse lad lunfidenanmavesdszing

o/ = ¥ A

v 3 Y = 3 ° Y = o
anSgousmaadulddiontladsuandomedusiuounsduilszuin 750,000 13 ogansy
dfumsnsehnanuiamang luduswiudinandseney T dreaudemadea Inydiuiu
400,000 1¥3eQyervisy MaRnurelszmmensiudaidanen maluaunsodnuauTomesa

asInwludszmenssiuld mszaudeviodias Invdaduu Joursa15159Lvs oAU a1

325 BGB, Section 252 “The damage to be compensated for also comprises the lost profits. Those
profits are considered lost that in the normal course of events or in the special circumstances,
particularly due to the measures and precautions taken, could probably be expected.”

- BGB, Section 253 “ (1) Money may be demanded in compensation for any damage that is not
pecuniary loss only in the cases stipulated by law.

(2) If damages are to be paid for an injury to body, health, freedom or sexual self-determination,
reasonable compensation in money may also be demanded for any damage that is not pecuniary loss.

**" Nils Jansen and Lukas Rademacher, $1audr I sson 321 w1 75-86.
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329 Wolfgang Wurmnest, Recognition and Enforcement of U.S. Money Judgments in Germany, 23
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