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The problem of criminal liability in customs law is important because
of the need to establish definite and clear criteria for accessing criminal
liability in regard to tax collection and the control and inspection of goods
exported from and imported into the Kingdom of Thailand (Thailand). At
present, Thailand has implemented criminal penalties for violations of tax law
in the area of customs duties. However, problems occur because the state
cannot fully control the performance of officials dealing with criminal cases
involving putative violations of customs laws and regulations. In addition,
traders, transport operators and ordinary citizens have not clearly grasped
what are to be deemed offenses under customs law. Apart from this,
enforcement in the area of customs law is no longer strictly enforced. Citizens

increasingly evince lackadaisical or even scofflaw attitudes towards paying
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increasingly evince lackadaisical or even scofflaw attitudes towards paying
customs duties. It is also found that offenses are incommensurable with
penalties. These problems may present an obstacle to the implementation of
the policy of international integration in respect to free trade, transportation
and investment in the future.

Findings are as follows:

Even though the state cannot fully control the actions of customs
officials and ordinary citizens when they fail to abide by the dictates of
customs laws, it remains the case that these actions are a fortiori difficult to
control in view of ambiguities in the wording of Section 27 of the Customs
Act, B.E. 2469 (1926) as amended in regard to what constitutes an act of
smuggling. In this section, it is stipulated that any involvement in carrying or
dealing with smuggled goods is considered an offence even if the criminal act
was committed unintentionally and through mere negligence.

Since the customs law is not rigorously enforced, those owning duties
are increasingly neglecting to pay these taxes. This is principally because
there are provisions in Section 27 concerning the state of mind of an offender
who fails to pay required duties in respect to whether or not the offender
actively harbored the intention to defraud the government of His Majesty the
King. This stipulation is inappropriate, inasmuch as it is inappropriately
commensurate with the principles of proof operative in criminal cases in
which the standards of proof must be unequivocal and devoid of ambiguity

with the concomitant assumption that a defendant is considered innocent until
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proven guilty. However, the standards used in criminal law are inappropriate
when it comes to trade and commercial operations and judging evidence of
violations of the law in the course of business transactions.

The problem of the loss of state revenues in view of the absence of
clarity in the statement of the law is rooted in the provisions governing false
declarations or providing misleading information in Section 99 of the Act.
There 1s no specific provision pertaining to cases in which goods are imported
or exported with insufficient payment of taxes as a result of false declarations
or misleading information. If so, it cannot be proven that the putative offense
was committed with an intention to defraud the state. Technically, in law, if
the intention to defraud is absent, then the failure to pay taxes due cannot be
construed as committing the offence of avoiding the payment of duties.
Nevertheless, the effects on loss of revenue are the same regardless of whether
or not there was intention to defraud the state.

In respect to the problem of penalties not being proportional to the
seriousness of the offences committed in smuggling goods and avoiding the
payment of duties, it is found that the same penalties are applied regardless of
concrete circumstances. If such offences are committed, offenders face the
same penalties involving fines of four times the value of the goods smuggled
including duty owed, or imprisonment for not more than ten years, or both.

On the basis of these findings, the researcher would like to propose
amending the Customs Act, B.E. 2469 (1926), Sections 27 and 99 to the end

of eradicating problems arising from ambiguity or equivocation in regard to
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criminal liability and penalties in cases of violations. Amending these sections
would staunch the flow of lost revenues and would enhance the efficacious
enforcement of tax laws. This would also reduce the absence of proportion
between the degree of the seriousness of the offence committed and
corresponding penalties used in punishing offenders, even apart from being
fully consonant with significant legal principles and theoretical approaches to
effective law enforcement.

Furthermore, the researcher also advocates amending the Customs Act
(No.9), B.E.2482 (1939), Section 16 so as to render it consistent with the
aforementioned amendments. These improvements in the law governing the
collection of customs duties would ensure the effective control of goods
imported or exported into Thailand while having minimal untoward effects on
the rights of the residents of Thailand in accordance with the intent of the

Constitution.
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