Winemynemiy dinemaensminiriduusnd

Ry

- v

Pueu=tige

Ji e be e e

a
T et momen

4
_J‘“.uﬁ..ﬁJs&
=




ﬂNI Wity humwamnmmﬂtuuﬁuw

i

|

Hymngmnuifefumsduasesuesnuuundados

a a Q( a A wv
AMUNYUUIBAVANTLUASTNTUAT

NN UTLAUBADUNINGINYT WA U
SudiuniwesmsfnuaumdngasiSayg
HAMaATuILUNA
Ymsfnmi 2553

d

avans mawynﬂmammmum



LEGAL PROBLEMS CONCERNING THE PROTECTION
OF PRODUCT DESIGNS UNDER THE COPYRIGHT
AND PATENT LAWS

PATCHANAN TANGSRISUB

A THESIS PRESENTED TO RAMKHAMHAENG UNIVERSITY
IN PARTIAL FULFILLMENT OF THE REQUIREMENTS
FOR THE DEGREE OF MASTER OF LAWS
2010
COPYRIGHTED BY RAMKHAMHAENG UNIVERSITY



A ya i P
%B@L‘Uﬂu HNWANMINTUUN NATNINY

L4

4 a a
AUNYUUVIAVANBUASTANTUANS

v

U namans

A (=2 a a o
AULNITUMSNUYTAYIINGIHNUS

=)

50FNANS19150 AT qUIA 29EINA

A3, 535UYRY ANoInsol

[V d

Foisesimeniinus  Tymagruiaifoifumsquasesnuesnuuunaadiao

UsEHIUNTTUMS

9

&

a [ o wvAag Ya a d o A o [
Nﬁ’l'ﬂ’lﬂ1ﬂﬂ'§‘lﬂﬂ’lllﬁ\3ﬂullﬂal'ﬁ')ﬂfJTuWUﬁﬂUUULﬂUﬁQUﬂuﬂﬂlﬂQﬂ'ﬁﬁﬂﬂ'l

amunangas Iy uriiuda

PhC v

......................................................................................

' da aa
(é%')ﬂﬂ'lﬁﬂi'ﬁﬂiﬂ‘v‘lllﬂ mWW'ﬁ)

AULAITUMTABLINGITNUT

............................................................................................

............................................................................................

4 'a a
(509PNAAT19150 A3, QUIA YT INA)

L =

a d.
(Eﬂ%ﬁgﬂi. 5ITUYY NNYINTN)

[} 4 A @
Reromans 19158 as. Unies 1aasse)

AMUUAVUNAINGIAY

U5 IUNTTUMS

NITUNIT

AITNNI

NITUMI

NITUNI



UNAALID

A

4 a a 4 ] [ a o
Foiseadnniwus  Jaminguunuinofunsquasesiuseniuukandus

4
a a a L%

MUNYUUIBAVANTUALANTUAS

N4

[ @ d 3
[Rou UNAMINYUUN AIATNTNY

RD-
e

3]

i
)

2.

a1Syan UAMAATUMILNA

A |2 a a 4
AMZNITTUNSNYTAYIINGIUNUT
4 dana
1. 393AIANI10138 AT, qmﬁ NHINA Use51UNTSUNS

a d
2.93. BITNYY WNuInsi

247111

AavaANT

a Q’

Uszma'Inoldud lunudunguuiedudnsaiuns s 1wty

e

WAL 2537 HAZNUUNOANTUATAUNTE BT YRUATNTUAT (RUUN 3) WA, 2542

o

I & 2 A o Yo 9 aAla &
1“‘”1115’ 9 ﬂﬁglﬂu “INﬁ'JﬂJﬂQﬁQV]ﬁ13J15ﬂvlﬂ5Uﬂ'ﬂl’ﬂ”ﬂi@Qﬂ'luﬂfd]ﬁn'lﬂa‘llﬁﬂﬁ

vsomunguuiodnitas1d mindteu lvamuiinguuneiimue aasan
= o Y Y 1Y o = 0 a
msimasmsnungruislususz Inanuquaseanfidemonignnssiaziia
A 4 o > o AW 1aa a
weoitlumsiudaazasInumsnszila q vesyanai lulansawnguuny

LildiRamsasmasunuunseendsoulaehidusssy

' g % va o ' " Yo A 9 Y = a [
f’)fﬂ\?'liﬂﬂ UWUﬂJﬁlﬂﬂQﬂa'I'J"lllulﬂlliUﬂJﬁiNﬂ'lialﬂﬂ')'mﬂllﬂ'if’]\wlﬂ'mmU')ﬂu

v v v

s W

a a 4 8 d. 9 é [ Yo
¥oIdN 3 IuIUoBAUVUNAAS YA (Product Designs) AU luduause 145y
Y = ) QJ = = @ [

ANUAUAsBIIMARMUIBAYENSuaznguuednUas Tunaufeadull

< [ o ' 2 a - ' Yo FY

Wuarvdnuaidnusualszmsla Selilgmlums@nnuing lasuanuguases
[~ [ d' d. "W Y Y] a0 =~

amngranuiluedils iisanamsingrine lildnmdminuaimmdunsd

t o Qa’ ~a a W a Q
IFsuanuduasesiigdeuiuseninavdniuasdniinsmsesnuuuniniuaiings

vy
o o

E4 aq 9 = ' ] 2 A o Y a a8
mswdlnseigeiveuvaun Iy osla Faduilymimitifamsdanu

d? 9 d' (=1 LY wa 9 9 [] % L [V 4'1 dy
Juldie luliundyaavesngruioin 1 iednsauds Ussneufvluisesd
[}

(4)



247111
denananinual lumsiasanlusessns Iny ANusuHaluneeIn
uawmsmﬂnﬂﬂmm1Jnsmam‘vummmmau‘lmaummsn‘lﬂsnmmquﬂs R
HanwngmnudsAniuazngmneanitaslunanioaty ARDAIUNANINAI
“lumsm'nuﬂmﬁu"lnu‘nmmuuums%vﬁ‘luamﬂs mnsinghiimsnseiazdia
1uqmnuwunnmwmfmﬂuammnanwawﬂuua zinszhaziiagnas Iny
amngmnontiuuilniulatud madvesinidnmunvesuniuduases
AngUUIBARTAIMile aszimuasudomoednlsSassmng audunsa

MNMITIVG WU lunsimuamduTmmeaunumungmneInedaTenia

Mmaldnadidaduedrann msiihilddmuanumiae viltudasad

=0’

L

o = ° [ Ada a o s Y A Ada [ 2
msﬂmuﬂmmumummnﬂﬂ‘nuwqmmsmmummmﬂumaﬂﬂ‘nuaﬂym“
=2 o

AREARINUBLIIIN masnMmvuanudomatusuiuiuandiety

.

"i]nujmﬁﬂdnmi’fw’fmfluQﬂﬁsm‘lumsﬁ%:'l@’f%"ummﬁmsmﬁmm
a a a a o a s 4 q‘/’ '
nQMILavansiarnguoansies lunuesnuuusdasugl v ludiuves

v d Y, Y Y Y a a a a o oA o q ¥ Y]
@Lﬂul%TﬂaQQWu LRTUUIN HACHNWINEINNIISUIDITDAR 0““Nﬁﬂ11ﬂﬂ15‘1ﬂ

L]

> N a o
mmﬁ'uﬂsmummaammuwammcv‘fmmungwmﬂamamua“ngwuwamum
¥4 1ny "lu'minsn‘lwmmauﬂsmummaammumnanmnﬂgﬂmu"lmmamw

ﬂilﬂ\imﬂu”Iillﬂ!‘llf’)\iﬂ{]ﬂlﬂﬂﬂﬂﬂdﬂ”li%“’alﬂﬂ’ﬂllﬂllﬂiEN

mmuwumnuummﬂnmm’ﬂmmmnﬂmﬂUﬂummm‘uaaﬂgﬁuw

‘YIEN"llJ‘lfﬂl%ullﬁ“blllﬂiﬂﬂﬂﬁﬂﬂﬂﬁl‘ﬂﬂﬁ‘wa ‘WS811ﬂU‘lﬂﬁﬂ‘HWﬂ\?ﬂTS‘l‘Hﬂ’ﬂuﬂl}ﬂi@\1
urmuaammnwaﬂnmmmmmau'l‘uaummsn"lﬂsumm'ﬂuﬂsmmmuﬂgwmu-

a a

avdAnsuaransvnsvesinsema vy YsemadSasa 1sy MABINY Usinet-
IS} .Y a o 4
ANIFoIUTM mammxﬂ?ﬂvmuumJmﬂﬁ'mmﬁvnﬂsaﬂuqmaammwammm
Y93 1Ny
ao v ' Yao o ' v va A Y
1AMsNoymanan oMU NUNUravenguineluisesns v
mmﬁ'uﬂsawmaammnwﬁﬂﬁmw‘fﬁﬁﬂammmﬁmﬁummﬁw%’ms"lﬁ”i”‘u

' y
5Tl Intinnudanusiu laviidsieruouuzlumsudlailym’3 2 dsems

c.l d’l v A
HIUDIAU 1D
" (5)



() g 1 |
1. Tasfifininyivesmna «47111
\ .
Muilyiuldfimsiademanswddumeilyauasmsdrisenialszme
'4 Ao 4 & o v o A v @ 9 (]
naNﬁﬁumﬂnswmﬂtymﬂnsnmm:ai‘lumwmaaumsmﬂu“lm;]ﬁmuamq
A a o ad &£ 4 [y v o y a a y 9
s delimahadtugma sunefumsiiuldmuinsaungmnediedy
maunsad ludllyinluSeaeamsauduasesnuiier1d masziiy
.9 QS LY 4 = A LY
AUsungmneldinaanmisiuld Ammngmnodelidadse Tend $eluilegiy
A0 Aa a 9 o A ' & a = 9
isminynaediswazie lduiunanumainmsvais q ad 1ao'ls
NWUIANMNTIN VARG 15U 1 mdnTuI5e9993 Exhaustion of Right

2 A . g [ Ay a a a o 'd
yadoIutunanmsgadudns lundasua

ﬁ' [ =

(] 4
dmiudymluseenumufvituesiniseninngmneivini
nunguuIeinsinsmseenuuundndusiiiezi 1duse i udhmagnvesing
a v a ada Y [ [ s
zinolimsaadulunmensdinany ldudumssusesludnvasiihmunse
: [Y [} o 4 [V ! a o
qunseadndouiu’ll ed1elsAannite 1Higmaendrignly Tnoiaua
A Y ' @ o o A dy = LY b
wazie Ivlianuaudadmiuilyniusestl nguuneadsesiimsasuldly
Y o a ; 9y o A a A a (9
Tunwamslalvidamutedy Tavmasinvz Imaualusfininmes s eafofy
9 d' d' o a a o Yq Y o q' dy d'
mIfuATeIMUINEIMYesdnEhiawms o I8 IdFanutiu iWeanilym
A o~ § Y 2 o o
lumsieziidelaubaluisesiide 1 ueung asms$uldnguine Taemariu
] A a J Y g A ;j o w P °
ansoussmilymeneg idatuldedesiasdendugrduusaiiszaimn
5 S
Ansanud lvlymnifavy

2. Msuf lvnguany

Y
msud vl laomsudlungmine nanfeidunedefmunluiiosdy

Y Yy a a v Ao a o <2 d =
vams Iimsfunsesing Blasmmesuiidnyasiivanu Susfumseimsudle

LY v

A Yy a a [y a a ]
nuune Taotrysiaudlvilgmlusesmsfunsesfimuforfuvssdnisenin

v v

a a o g

nqunedvansivngmnodnidasnisesnuuundadaaildFanulungmine-
a aQ Aaa ¥

J .
avaNsuaranslas lasivannisi uiausudsvaninsenuilesy
9

a ao a o d y { Y
AnufuAsBIdnTTasmseenuuunaaiuaiids mmdrten luiies 1451

(6)



207111
Y A o 1 4 Yo
ﬂ')ﬂJﬂUﬂi@ﬂﬂ"ﬂJﬂQﬂ!ﬂUﬂNﬁ"]U amﬂ_anannmmsn"lﬂmmsfiuﬂsmmungwmu

. A o/ 9 d' d' (-3
wnnaimientyldmaduleu lumuingmnedmua

(7)



ABSTRACT

Thesis Title Legal Problems Concerning the Protection
of Product Designs Under the Copyright

and Patent Laws

Student’s Name Miss Patchanan Tangsrisub
Degree Sought Master of Laws
Academic Year 2010

Advisory Committee

1. Assoc. Prof. Dr. Sumalee Wongwitit Chairperson

2. Dr. Thammanoon Phitayaporn

L4 1

lThe Kingdom of Thailand (Thailand) altered copyright law and patent
law, respectively, when the Copyright Act, B.E. 2537 (1994) and the Patent
Act (No. 3), B.E. 2542 (1999) were promulgated. Changes made included
things that could enjoy protection under copyright or patent provided interested
parties followed the conditions stipulated by the law. In addition, legal
measures have been framed to protect the rights of parties whose rights have
been infringed through penalizing those who illegally seek to evade copyright
and patent rights and to take unfair advantage of holders of copyrights and
patents.

However, such provisions do not protest those who have the rights to

product designs, inasmuch as product designs involve an overlapping of rights

(8)
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covered under copyright law and those covered under patent law. There are
additional problems flowing from difficulty in properly interpreting just what
legal protection is relevant in this overlapping case. There are no legal
principles available that are applicable to the prohibition of producing or
reproducing imitations of copyrighted and patented product designs. Not only
does this untoward state of affairs involve a difficulty in legal interpretation, it
also entails difficulties in view of the fact that there are no laws prohibiting
infringements of the rights of copyrights or patents involving product designs,
as was just seen.

In addition, there are still no set criteria determining the severity of
penalties and criminal liability in cases in which rights have been putatively or
apparently violated even though the work in question is not explicitly protected
under copyright or patent law. Questions concerning principles governing
indemnities in such cases are unanswered. In cases in which rights to a single
work are infringed and the rights in question are held by a plurality of holders
and if one or more seeks relief through appealing to copyright infringement
and yet one or more seeks relief through appealing to patent infringement,
how shall courts determine which party is deserving of protection, or which
party should be appropriately awarded indemnities?

Findings are as follows:

In Thai law, determination of indemnity is at the discretion of judges.
However, in view of the fact that there are no determinate guidelines, judicial
determinations of indemnity differ from case to case even when the cases

seem to involve behaviors and characteristics that are much the same.
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As is clear, there are obstacles to holders of copyrights or patents for
product designs and to those who are involved in such cases, especially
employers of product designers, pertinent officials and judges dealing with
such cases. The basis reason for this imbroglio is that product designs are not
fully protected by either copyright or patent law. This untoward state of affairs
is patently incongruent with the intent of the law in accordance with which the
creators or producers of such works should be protected under the law.

Accordingly, in this thesis, the researcher investigates problems arising
from legal provisions that are unclear and are inadequate since failing to
provide full coverage where it seems it should. The researcher also studies the
protection provided to product designs that meet conditions under which they
are entitled to receive full protection under copyright and patent law in foreign
countries, such as the Republic of France, the United Kingdom and the United
States of America, so that the protection afforded product designers in these
foreign jurisdictions can be compared with the inadequate protection afforded
product designers in the Kingdom of Thailand.

Having studied these problems, it is the opinion of the researcher that
legal provisions regarding the protection of product designs when there is an
overlapping of rights should be amended for the sake of clarity. To this end,
the researcher would like to offer two recommendations that should together

serve as a solution to the problem:
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1. Judicial Judgment

At present, the Central Intellectual Property and International Trade
Court (IP&IT Court) serves an important role in justly enforcing the law.
When cases are taken before this court involving infringement of copyrights
or patents, this court can resolve problems when the aforementioned
overlapping problem occurs. The court will make any necessary adjustments
in relevant laws such that the outcome shall be beneficial. At present, written
rulings made by this court are taken as veritable text books and are considered
tantamount to academic works in many cases. Legal enforcement in the rulings
of this court turns on the principle of the exhaustion of rights governing the
expiration or loss of copyright and patent rights.

In regard to the problem of an overlapping of rights under copyright
law and patent law purportedly governing product designs, the Supreme Court
of Thailand has made many rulings validating the principle that overlapping
rights can be protected. Nevertheless, it remains the case that to ensure such
problems will be entirely eliminated and to offer further elucidation of the
matter at hand, legal enforcement must be on much clearer grounds. This can
be done by the Supreme Court simply stating the reasons why the rulings were
made validating protection afforded holders of overlapping rights. If this is
done, future disputes will be curtailed. Expeditious adjustments in the law
executed by judicial rulings can alleviate legal problems with alacrity. It is of
the essence to turn to the judicial branch of government in prioritizing solutions

to legal problems, as in the case at hand.

(11)



247111

2. Amendments of the laws

These problems can be solved by amending the law by inserting clear
regulations protecting copyright and patent holders in cases of overlapping
rights. What is actually required is amending extant copyright and patent laws.
Included should be a principle that states that if a product design is either
copyrighted or patented, it can still be protected by provisions of both copyright
and patent law provided that the conditions are met as stipulated by either

copyright law or patent law or both.

(12)
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