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The objectives of this study are to examine importance, objective, problem, obstacle and
effectiveness of the enforcement of the Foreign Business Law, Foreign Business Act B.E. 2542. The
study employs New institution Economics as the grand theoretical framework.

The study finds that the importance of the Foreign Business Act B.E.2542 lies in its role as a
balancing mechanism betweean the need for foreign investment and problems borne by such investment.
Two main objectives of this legal framework are, firstly, to control the externality impact from foreign
investment through the classification of businesses according to magnitude of impact and the ievel of
approval authority and, secondly, to regulate foreign investment in order for the derived benefits to be
increasingly obtained through the conditioning of incorporation such as joint venture, minimum capital
requirement and technology transfer. However, these legal frameworks are not effectively enforced. For
the objective of externality control, the legal definition of “Foreigner” set forth in such framework still
allows room for domestic businesses to be dominated by foreign investors. This problematic situation is
a result of not considering the criteria of “controlling” as part of the primary principles in the framework
and hence results in the inability to control externalities borne by foreign investors, which contradicts the
objectives of the laws. Furthermore, concerning the con.dition of foreign investment, this legal framework
does not create an incentive structure that can efficiently maneuver the behavior of forgign investors to
the positive end of the domestic economy. Therefore, there is no clarity and direction in terms of the
derived benefits that Thailand as a whole may potentially obtain.

In addition, the definitional gap of “Fcreigner” makes pussible the practice of nominee
shareholder. Though' this practice has long and exiensively been utilized, the state does not put much
effort in enforcing the laws due to the fear that foreign investors may move to different location or
decrease their shareholding proporticin, which potendally diminished the benefits derived from such

investments, and the enforcement cost borne by the enforcement itself.





